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Letters 


More on an 
independent Judiciary 

In response to the July/August 
“President’s Page” on an indepen- 
dent Bar and judiciary, the state and 
federal judiciary invited challenges 
to its independence when, beginning 
sometime before the 1960s, it as- 
sumed the role of the old English 
House of Lords, as simultaneously a 
judicial and a legislative body above 
the fray and with protected preroga- 
tives. A few examples come to mind: 
forced busing remedies; forced hous- 
ing pattern remedies; the strict li- 
ability in tort remedy. 

Now, long since the judiciary has 
stopped acting like a judiciary (as 
historically understood here until 
the New Deal), the proverbial pi- 
geons have come home to roost. The 
judiciary finds itself in the fray. As 
it is finding out, there are unpleas- 
ant aspects to being legislatively 
active—like retaliation. 

I for one am not prepared to come 
to a defense of an activist judiciary 
that over 40 years ago in a headswell 
rush began to attempt to solve social 
problems through crafting novel rem- 
edies in encroachment on the legisla- 
tive domain. My position is guided by 
my strong belief in the separation of 
powers and my observation that the 


judiciary has been overreaching. The 
judiciary and law profession would be 
better served to initiate a sober dis- 
cussion about the difference between 
interpreting law (to be narrowly con- 
strued) and making law (to be broadly 
construed). As a generalization, the 
judiciary, not the legislature and pub- 
lic, is in need of education, i.e., reme- 
dial training on fundamental, histori- 
cal principles of jurisprudence. 

RosBert S. SCHWARTZ 
Westfield, NJ 


Errata 

Last month’s Labor and Employ- 
ment Law Section column, “The Su- 
preme Court Clarifies a Discrimina- 
tion Plaintiffs Evidentiary Burden,” 
by Adam S. Chotiner contained a ty- 
pographical error within a quote on 
page 49. The quote should read: “[A]n 
employer would be entitled to judg- 
ment as a matter of law if the record 
conclusively revealed some other, 
nondiscriminatory reason for the 
employer’s decision, or if the plain- 
tiff created only a weak issue of fact 
as to whether the employer’s reason 
was untrue and there was abundant 
and uncontroverted independent evi- 
dence that no discrimination had 
occurred.” 


Oath of Admission to The Florida Bar 


disbarment may be had. 
“| do solemnly swear: 


State of Florida; 


the law of the land; 


The general principles which should ever control the lawyer in the practice of the 
legal profession are clearly set forth in the following oath of admission to the Bar, 
which the lawyer is sworn on admission to obey and for the willful violation to which 


“| will support the Constitution of the United States and the Constitution of the 
“| will maintain the respect due to courts of justice and judicial officers; 


“| will not counsel or maintain any suit or proceedings which shall appear to me to 
be unjust, nor any defense except such as | believe to be honestly debatable under 


“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mislead 
the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my clients, 
and will accept no compensation in connection with their business except from 
them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to the 
honor or reputation of a party or witness, unless required by the justice of the 
Cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of the 
— or oppressed, or delay anyone's cause for lucre or malice. So help me 
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IT’S SIMPLE: 
LET EMPIRE BE YOUR SOURCE FOR CORPORATE KITS 


ine call puts the most complete corporate kit on your desk the next day. It’s that simple! 
pur client will be impressed and you save money with our professionally designed, logically 
msembled, incredibly easy to use...... “corporate kit”. 


— 
—— 


e have separate Florida kit editions for: 
|PROFIT 
INON-PROFIT with/without membership certificates 
iPROFESSIONAL ASSOCIATION 

LIMITED LIABILITY COMPANY 

LIMITED LIABILITY COMPANY-P.A. 

d separate kit editions for state of: 

Y, NJ, TX, DC, CT, & GA 


4 


sLECTRONIC FILE Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 
P0.00 + Fees + Kit original documents never leave your office. (FILED WITHIN 2-4 HRS. KIT & DOCUMENTS 
IN YOUR OFFICE WITHIN 1 WORK DAY). 
DUICK FILE We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT 
70.00 + Fees + Kit WORK DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 
DUICK CORP The easiest and fastest. We prepare your articles and file them electronically with the Secretary 
P5.00 + Fees + Kit of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN | WORK DAY). 
DUICK STAND We obtain certificates of good standing or corporate status from the Secretary of State. 
P8.75 Including Fees/ Electronic $33.25 (24 HRS). 
DUICK COPY We obtain copies/ certified copies of documents from the Secretary of State. (1-2 WORK 
+ Fees DAYS). 


CC SEARCHES 
mND FILINGS 


20.00 + Fees 


USTOM MINUTES 
b.00 - $8.00 


We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 
certified copies upon request. 


We customize the minutes and bylaws with the corporate name and other information. Creating 
hand typed originals ready for signatures. 


Non-Profit 
Profit P.AJP.C. L.L.C-P.A. 
Corporate | $58.00 | | | | $58.00 | | $58.00 | | $58.00 


h Corporate Kit features: Checklist « Instructions « Work Sheets « 8 Tab Dividers « 21 Certificates « Stock Transfer Ledger « Corporate Seal with Pouch « Padded Binder « Slip Box « Waiver of Notice 
Minutes of Annual Meeting of Shareholders « Waiver of Notice and Minutes of Annual Meeting of Directors « Minutes of Special Shareholders’ Meeting Notice of Annual Meeting of Shareholders 
ice of Organizational Meeting of Incorporators and Directors « Waiver of Notice of Organizational Meeting of Directors « Waiver of Notice of Organizational Meeting of Incorporators « Directors (s)" 
ignation » Notice of Special Meeting of Shareholders « Notice of Special Meeting of Directors + Resolution Granting Power of Attomey « Special Power of Attorney + Proxy « Independent Contractor 
eement « Buy-Sell Agreement « Employment Agreement « Banking Resolution Cafeteria Plan « Cafeteria Plan Employee Benefit Election « Medical Expense Plan + Death Benefit Plan « Voting Trust 
ck Subscription « Executed Stock Subscription « Stock Purchases + Written Statement Organizing Corporation « S Corporation, formerly Subchapter S « Section 248 Election « Consent of Incorporators 
‘lection of Initial Directors « Election of Directors « Election of Officers « Waiver of Shareholders Financial Reporting « Corporate Indemnification Plan « Application for Sales and Use Tax + Application 
Employer 1D Number « Pre-Printed Envelopes for Both Applications + Election by Small Business Corporation (Form 2553) « State Unemployment Status Report. 


-800-432-3028 
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President's Page 


The Florida Bar’s Cutting Edge 
Technology to Help Florida Lawyers 


he Bar Board of Governors 

has recognized the critical 

importance of technology 

to Bar members by ap- 
proving formation of a special tech- 
nology task force to plan the imple- 
mentation of practical applications 
of new technology. In order to focus 
properly on the future of the legal 
profession, lawyers and law firms 
must adapt law practices to changes 
in technology and communications. 
Therefore, technology issues and op- 
portunities must be a major factor 
in the Bar’s strategic and tactical 
planning. 

We have placed a high priority on 
updating the Bar’s website. We will 
build an interactive site that allows 
our members to conduct transac- 
tions online and draws them to ac- 
tive pages with dynamic, useful in- 
formation. The Bar’s website will be 
redesigned to make it more user- 
friendly and more intuitive to oper- 
ate. 

Our members are rapidly becom- 


counting functions. 
Lawyers are now in- 
tegrating technol- 
ogy into every as- 
pect of case 
management. Cor- 
porate clients de- 
mand that their law 
firms become more 
technologically en- 
abled. In today’s 
marketplace a law 


firm’s technology 


prowess is often a 


ing accustomed to t 

using technology, 
which no longer 
solely supports sec- § 
retarial and ac- g 


directors in deciding which firms are 
chosen or retained as outside coun- 
sel. At the same time many indi- 
vidual clients expect to be able to 
communicate with their lawyer via 
e-mail and to be able to pay by credit 
card over the Internet for services 
rendered to them. 

The law firm unable or unwilling 
to acquiesce to that mode of opera- 
tion will become increasingly dis- 
advantaged. 

The Bar’s Technology Task Force 
will take a fresh look at the oppor- 
tunities technology has created. The 
committee will consist of 15 tech- 
savvy representatives from the Bar 
membership, staff, the court system, 
and law schools. 

Their challenge will be to provide 
the Bar’s leadership a blueprint of 
how the organization, through the 
use of advanced technology, can cre- 
ate a truly integrated technology 
approach that minimizes geographi- 
cal boundaries and enhances the 


é Bar President Herman Russomanno and J.R. Phelps (seated), director of the Bar’s 
factor considered by gw Office Management Advisory Service, look at the Bar’s website which will be 


corporate boards of redesigned to become more user-friendly and intuitive. 
6 THE FLORIDA BAR JOURNAL/NOVEMBER 2000 


miere provider of services to mem- 
bers and the public. Their mission 
will be essentially to look at all as- 
pects of technology and address why 
it should happen rather than why 
it can’t. 

The committee will work in con- 
junction with the Supreme Court to 
provide a uniform structure to en- 
able courts to track cases and allow 
court clerks to share information 
that might provide data to the leg- 
islature for determining new judge- 
ships. 

We are asking every local bar as- 
sociation to take inventory of their 
future-related activities as an asso- 
ciation and advise us on how the 
Bar’s technology can assist their 
membership. 

In the past, perhaps, we have fo- 
cused on the ways a single technol- 
ogy idea could be utilized, rather 
than appraising all of the other po- 
tential application uses and identi- 
fying opportunities for merging 
technology applications. 

For example, this 

committee will look at 
technology is 
4. needed to allow mem- 
bers to pay member- 
ship fees online by 
credit card... update 
their own addresses, 
phone and fax num- 
bers in our member 
record profile... pur- 
» chase CLE books and 
tapes... register and 
pay for CLE courses . 
and even vote in 
Bar elections. 
Such applications 
of technology were a 
major focus of a recent 
special meeting of the 
Communications 
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Giving You New Dimension 
Corporate Record Services. 


Not only are we Florida’s best at providing UCC information, we’re also a national leader in 
corporate document retrieval, incorporations, qualifications, and registered agent services. 


Our Corporate Services Department believes in DOING IT RIGHT AND DOING IT RIGHT NOW, and at 
a much lower cost than our competition. Call us today and enjoy a new dimension in service. 


Florida and National Services 


Corporate Searches 
Certificate of Status 
Certified Copies 
Name Availability/Reservations 
Articles of Incorporation 


FILING & SEARCH 
Nationwide Qualifications & Registered Agent Services 
Corporate Kits SERVICES 


UCC Searches & Filings “ iat 
Non-Taxable Certificates We Search the Nation 
Fictitious Name Services UCC Filing & Search Services, Inc. 


Tax Liens/Judgments ‘ 
Bankruptcy 526 East Park Avenue, Suite 200 + Tallahassee, FL 32301-2551 


Motor Vehicle Records (800) 822-5436 * (850) 681-6528 * Fax: (800) 424-7979 
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Committee of the Bar’s Board of 
Governors. 

Additionally, the task force will 
review the considerations involved 
in creating Bar intranet and 
extranet communication opportuni- 
ties to enhance communications be- 
tween groups of practitioners. Other 
options for review will explore the 
legal implications raised by new 
technical and scientific discovery 
developments, combined Internet/ 
telephone bridge call uses for com- 
mittee meetings, videoconferencing 
of meetings, and daily distribution 
of legal news events, notices, rules 
changes, and legislative actions. 
Our technology committee will 
study the use of cyber mediation as 
well as Internet jurisdictional issues 
raised by cutting edge technology 
including an Internet complaints 
department. The committee will ex- 
amine electronic signature law 
which offers business and consum- 
ers a way to contract over the 
Internet. 

One Internet technology variation 


allows for many participants to take 
part in telephone communications 
in a moderated or structured man- 
ner. For example, while talking on 
the telephone with a group of 100 
other lawyers, each can simulta- 
neously view video or text on an 
Internet connection. Any participant 
can signal, via the Internet, to the 
moderator a desire to ask a question 
or seek clarification. 

It is no surprise that the Internet 
is attracting enormous interest in 
the country’s law firms. According 
to surveys conducted by the Chi- 
cago-Kent College of Law, since 
1992 Internet use in law firms has 
risen significantly, from five percent 
to 78 percent. 

Fortunately, one of the most im- 
portant aspects of the technology 
revolution is that the cost of hard- 
ware continues to decline as ad- 
vancements are introduced. Law 
firms should not view hardware 
costs as a fixed asset acquisition but 
rather as an ongoing maintenance 
item. Many are far too reluctant to 


upgrade and take advantage of new 
equipment. 

We have asked LOMAS Director 
J.R. Phelps to help bridge the gap 
between the future promise and the 
present reality of using the power 
of the Internet as a tool in the prac- 
tice of law. In an upcoming issue of 
the News, you will find his article 
on the use of application service pro- 
viders and the security consider- 
ations that firms will need to ad- 
dress. Please share your thoughts on 
how The Florida Bar’s technology 
can futher assist you in providing 
outstanding legal services to your 
clients. 

We are in a fast-changing environ- 
ment and The Florida Bar is com- 
mitted to meet the challenges of in- 
formation production for you and 
your clients. 


HERMAN J. RUSSOMANNO 


Explore the potential of your Florida 
practice with resources from West Group. 


Presenting totally integrated legal research 
for Florida attorneys from West Group. 


With West Group, you can count on getting the legal research tools 
you need to discover the potential of your practice. 


You can choose the content you need, in the formats you prefer, 
from reliable, authoritative sources, some of which have been around 


for more than a century. 


> Florida Cases 

> Florida Statutes Annotated 

> Florida Administrative Code 

> West's Florida Digest 

> Florida Pleading and Practice Forms 


> The Florida Bar Continuing Legal Education Titles 


> Florida Jurisprudence, 2d 


> Florida Jurisprudence Forms, Legal and Business 


For more information, call your local Florida representative at 1-800-762-5272. 


Westlaw. 


© 2000 West Group Trademarks used herein are under license. 1-9554-2 


n 
WEST cRour 
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They rely Corporate Creations. 


Enrique J. Martin, Esq. 
Greenberg Traurig, P.A. 


Michael E. Botos, Esq. 
Edwards & Angell, LLP 


Michael D. Simon, Esq. 
Gunster Yoakley & Stewart, P.A. 


Keith A. James, Esq. 
Ruden McClosky Smith Schuster & Russell, P.A. 


Gregory W. Coleman, Esq. 
Burman Critton Luttier & Coleman 
President of The Florida Bar Young Lawyers Division (June 1999 - June 2000) 


you? 


Corporate Creations. 


Incorporation & Trademark Services 


Miami Chicago Delaware 
(305) 672-0686 (773) 935-3920 (302) 424-4866 


Palm Beach New Jersey Nationwide 
(561) 694-8107 (856) 833-1074 (800) 672-9110 


Order by phone or online at CorporateCreations.com 


Corporate Creations is a leading provider of incorporation, trademark, and corporate document filing and 
retrieval services for legal professionals and their corporate clients worldwide. By using our corporate document 
preparation and filing services, your firm will make a higher hourly profit when compared to handling those 
administrative details internally. Hundreds of law firms rely on our services so their attorneys can concentrate 
on giving legal advice to their own clients, while we handle the administrative details in the background. The 
corporate documents that we prepare and file based on your instructions will promote you and your law firm. 
The next time you or your iegal support staff think about using a service provider to handle a corporate or 
trademark filing or registered agent service anywhere in the United States or offshore for any type of entity, 
consider calling Corporate Creations. Make the choice today to start relying on our fast and reliable services. 


Each local office is independently owned and operated under license from Corporate Creations Enterprises Inc. 
Copyright © ® 1993-2000 CORPORATE CREATIONS 
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THE FLorRmDA BAR MEMBER BENEFITS 


The Member Benefits Program operates to assist members in both their profes- 
sional and private lives via specialized group programs. The Member Benefits 
Committee seeks programs designed to offer products/services of a significant or 
unique benefit to lawyers or, products/services available only to members of rec- 
ognized groups. For information on specific programs, please contact the provid- 
ers listed below. Overall questions or concerns should be directed to The Florida 


Bar, (850) 561-5622. 


INSURANCE 


¢ Individual & Group Insurance 


e Automobile Insurance 
¢ Court and Surety Bonds 


¢ Professional Liability Insurance 


COMMERCIAL VENDORS 


Business Information Reports 


Car Rental 


Computerized Legal Research 


Credit Card Program 
(Money Markets & CDs also) 


Express Shipping 


Eyewear & Contacts 
Law Book Discounts 
Magazine Subscriptions 


Office Products & Supplies 
Retail 


Telecommunications 


Theme Park Clubs 


Send requests to The Florida Bar 


Business Planning Concepts 


Geico 
JurisCo 
FLMIC 


Dun & Bradstreet 


Alamo (#93718) 
Avis (#A421600) 
Hertz (#152030) 
National (#5650262) 


“Lexis-Nexis Advantage” 


MBNA 


Airborne Express (N82-YFLA) 


UPS (P350493) 
Lens Express (FLBAR) 


Lexis Law Publishing 
Subscription Services 


Pennywise Office Products 
Men's Wearhouse 


MCI WorldCom(Business) 
(Residential) 


Anheuser-Busch 
Universal Studios Florida 
Walt Disney 

Water Mania 


800/282-8626 
800/368-2734 
800/274-2663 
800/633-6458 


800/879-1362 
800/354-2322 
800/331-1212 
800/654-2200 
800/227-7368 


800/356-6548 


800/523-7666 


888/758-8955 
800/325-7000 
800/666-5367 


800/562-1215 
800/289-6247 


800/942-3311 

In-store discounts 

with proof of Florida Bar 
membership 


800/539-2000 
800/666-8703 
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www.gilsbar.com 
P.O. Box 998 
Covington, LA 70434 
1-800-445-7227 


Lawyers|nsurance.com 


CNA PRO 


Working to manage risk is what CNA 
Professional Liability Insurance is all about. 
Now we're pleased to introduce a better way of 
working together. Because CNA now works 
directly and solely with dedicated agents 
in your area. Giving you the same high level 
of expertise you've come to expect from both 


parties, delivered with unprecedented efficiency. 


Securing a proper risk management program 
requires a knowledgeable agent and a trusted 
financial partner. Now your connection to both 
is stronger and clearer than ever. Contact our 
dedicated agent today to find out more about 


this exciting new partnership. 


More than insurance. 
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B...or 


“B...” Means Bifurcation 


by Judge David L. Tobin 


rom 1997 through May 2000, as judge in the 11th 

Circuit Court, I have bifurcated hundreds of 

cases in which the issues of liability and dam- 

ages were involved. The most surprising statis- 
tic is that during this three and one-half years I have 
tried only one case in which the issue was damages! Do I 
have your attention? 

Sometime in 1997, I was discussing calendar control 
and judicial efficiency with one of my colleagues, Judge 
Amy Donner, who said that she was bifurcating most of 
her cases. After our conversation, I examined the trials 
in my division for the year 1995 and found that of the 40 
jury trials, eight of them were slip-and-fall cases. Of these 
eight, seven resulted in a verdict for the defendant. It 
occurred to me that if we tried only liability, between 
seven and 14 days of jury time would have been saved, 
enabling us to try several more cases. Accordingly, I then 
decided to screen our cases and began bifurcating slip- 
and-fall cases only. I hope that this article will assist 
judges and attorneys in selecting those cases in which 
bifurcation would benefit litigants and attorneys, as well 
as the court. 


Definition 

For the purpose of this article, bifurcation means di- 
viding a case into two separate trials: one in which a 
jury determines liability, and a second trial in which a 
jury determines damages. The jury will also determine 
percentage of liability as well as comparative negligence, 
if any. Bifurcation of civil cases is not to be confused with 
severing a case when the case against one defendant is 
tried separately from that of another defendant. 


Cases Not to be Bifurcated 
First, let me put aside the issues of bifurcation in fam- 
ily matter cases. We are not dealing with bifurcation of 
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dissolution proceedings, which are only done under ex- 
ceptional circumstances. Bifurcation in dissolution mat- 
ters is fraught with numerous perils which are amply 
set forth in Williams v. Williams, 659 So. 2d 1306 (Fla. 
4th DCA 1995). Well then, to what kind of cases am I 
referring? This article will address slip-and-fall cases, 
products liability cases, automobile accidents, and gen- 
eral negligence matters where two issues exist, i.e., the 
issues of liability of the defendant to the plaintiff, and 
the plaintiffs damages caused by such negligence. 


Authority for Bifurcation 

Case law dating back to 1967 in Watts v. Mantooth, 
196 So. 2d 230 (Fla. 2d DCA), makes clear that the trial 
court has the discretion to bifurcate a case so long as 
discretion is not abused. In the Mantooth case, the court 
said, “In passing, we note that on many occasions a new 
trial is granted, on the issue of damages only, in which 
instance, of course, a separate jury determines the 
amount of damages, if any, to be awarded.” The Mantooth 
case was quoted by the Third DCA in 1980 in the case of 
Hernandez v. Leiva, 391 So. 2d 292, in which the court 
said that it was within the discretion of the trial court, 
on its own initiative, to bifurcate and continue the trial 
as to damages and attorneys’ fees. 

In Microclimate Sales Company v. Doherty, 731 So. 2d 
856 (Fla. 5th DCA 1999), the court stated that bifurca- 
tion was generally proper absent a specific threat of in- 
consistent verdicts or prejudice to a party. The court cited 
R. Civ. P. 1.270 (b), which gives the court authority for 
bifurcation and says that such action would not be re- 
versed absent an abuse of discretion. The court further 
said that the trial court exercised its discretion, and or- 
dered the matter bifurcated in the interest of convenience 
and judicial economy. 

Judicial economy does not mean saving the court 


| 
‘ 

: Joe McFadden 
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money, but does in fact indicate an 
ability of the court to more effi- 
ciently move cases through the sys- 
tem from the filing of a lawsuit un- 
til the day of trial. If only the issue 
of liability is tried to verdict, there 
may be no trial for damages. Rea- 
sons for this outcome could be settle- 
ment of the case after the determi- 
nation of liability or a finding of no 
liability on the part of the defendant 
by the jury. 


Advantages of Bifurcating 
Liability Cases 

With the average automobile li- 
ability case or slip-and-fall case, the 
advantages of bifurcation are as fol- 
lows: 

1) The trial on liability is shorter 
than a trial on liability and dam- 
ages. 

2) If a jury decides there is no li- 
ability, the issues between the par- 
ties are concluded. 

3) If a jury decides there is liabil- 
ity, this issue is concluded. 

4) If a jury finds in favor of a de- 
fendant on liability, that issue is 
appealable to a court of appeal and, 
if reversed, will send the message 
to the litigants which ordinarily re- 
sults in settlement. 

5) Without the issue of damages 
being tried in the first case, the liti- 
gants and court will be spared the 
numerous pretrial motions relating 
to treating physicians, medical 
records, expert opinions, fees for 
costs of depositions, and other mat- 
ters which always arise from the 
preparation for the damage issue. 
The trial on liability is greatly sim- 
plified. 

6) If a case has gone to mediation 
and has not settled, it is generally 
because the issue of liability is con- 
tested. If liability is determined by 
a jury, the jury will also apportion 
responsibility to the plaintiff, the 
defendant, and any Fabre nonparty, 
such as a phantom vehicle defen- 
dant on the verdict form. This pro- 
cedure will enable the parties to re- 
evaluate the case based upon the 
jury verdict. 

7) Bifurcating selected cases on a 
careful basis will allow the court to 
try more cases in a given period of 


To screen cases to 
determine whether 
bifurcation would be 
advantageous, there 
must be a time when 
the judge can 
capture the file, 
make the analysis, 
and issue the order 
of bifurcation. 


time, and thus accommodate more 
litigants’ quest for justice in the sys- 
tem and reduction of the time to 
move a case to trial. 

8) By eliminating the damage is- 
sues, the parties will be ready for 
trial sooner and can be placed on an 
earlier trial calendar. 

9) A trial on the liability issue 
alone is simpler in preparation, less 
costly, and easier to try. All damage 
issues, expert depositions, and costs 
of proving damage issues are held 
in abeyance. 


Disadvantages 
of Bifurcation 

1) No litigant (and no judge) 
wants to try a case twice. Should a 
jury decide liability on the part of 
the defendant in any proportion, the 
damage case will naturally follow 
and, generally speaking, a second 
jury will have to be selected to try 
the damage case. 

2) By removing the damage issues 
from the case, the plaintiffs will be 
unable to present a sympathetic 
view of the client’s case. The court 
should instruct the jury that the 
plaintiff has injuries, and in some 
cases it would be appropriate for the 
court to state that the plaintiff has 
either serious or significant injuries. 

3) The second jury for damages 
will take time to select. Although 
one of my colleagues calls the first 
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jury back to try the damage issues, 
I believe that a second jury should 
be selected at a future date for sev- 
eral reasons: 

e If the first jury is told that it 
may have to return to decide dam- 
ages, this of itself is prejudicial to 
the plaintiff because the natural 
tendency of the jury will be to do that 
which does not require them to re- 
turn. 

e The parties should have addi- 
tional time to conduct discovery on 
damages, and this may take several 
months. Thus, a jury having heard 
a liability case may have to come 
back two to six months later, which 
would give the jury too much time 
to be exposed to discussions with 
family members or friends concern- 
ing a future decision. 

e Locating the same jurors is dis- 
ruptive. If any have moved away, 
died, or become incapacitated, it 
might be an impossible job to reas- 
semble the same group of jurors. 

e Jurors called back may resent 
returning and complain of not be- 
ing told of this responsibility in the 
first instance. The court’s relations 
with the public could suffer. 

If liability is highly questionable, 
but damages are great, plaintiffs 
counsel will object vociferously. 


Timing of the 
Order to Bifurcate 

To screen cases to determine 
whether bifurcation would be ad- 
vantageous, there must be a time 
when the judge can capture the file, 
make the analysis, and issue the 
order of bifurcation. It is not practi- 
cal to have files sent to the judge’s 
office the minute a lawsuit is filed. 
As we know, most cases are settled 
before trial. There are various other 
times that the case will be brought 
before the court when bifurcation 
can be analyzed. 

The first time a case usually ap- 
pears is on motion calendar for pre- 
trial motion problems. If the pretrial 
motion on the case is related to 
medical records, medical reports, 
appointment of expert witnesses in 
the medical or related fields, you can 
determine what type of case it is. In 
many cases, the medical issues and 
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damage issues will appear on the 
motion calendar and can be disposed 
of by bifurcating the case if the other 
points of the analysis are positive. 
For example, if a motion comes in 
concerning difficulty in having the 
plaintiff examined by defense 
counsel’s doctor, and you note that 
the case is a slip and fall case, that 
would be the ideal time to determine 
whether bifurcation on the case is 
indicated. In many slip and fall 
cases not only will the medical is- 
sues and damage issues be put on 
the “back burner,” but also there will 
be time saved on motions for dam- 
age issue problems and expert wit- 
ness problems. The money saved 
can better be used for settlement 
purposes. 

The second time a case may cross 
the court’s desk is on a motion for 
trial setting. I require attorneys to 
appear on motion calendar to set a 
trial and to bring a joint pretrial 
catalog with them. This is a good 
time to determine if bifurcation is 
advantageous. 

While there are no set procedures 
to capture cases for the eyes of the 
court to determine whether bifurca- 
tion is advisable, each judge can 
examine his or her own procedures 
and determine what the capture 
point is which would be most advan- 
tageous for the purpose of making 
the bifurcation analysis. 

An order of bifurcation can also 
result from any party filing a “mo- 
tion to bifurcate.” This will trigger 
a hearing during which the analy- 
sis by counsel and the court can be 
made. 

There may be unique situations 
when a case is ready for trial and 
the court only has a few days to try 
the case. If liability is the main is- 
sue in a case, the case could be bi- 
furcated at that time in order to ac- 


commodate the court’s calendar and 
dispose of the primary issue. For 
example, I have the use of my court- 
room for two weeks out of four. On a 
Wednesday or Thursday just before 
the end of the second week, I may 
have a three- or four-day case left. 
If bifurcated, I can finish the case 
in two days and not only utilize my 
court time but eliminate the need 
for setting the entire trial over to a 
future date. In the few cases in 
which I followed this procedure, the 
case has never returned for the dam- 
age issue to be tried. 


Multiple Defendants 

There are many cases with mul- 
tiple defendants. Medical malprac- 
tice cases often have hospitals and 
doctors named as defendants. Often, 
the case will not settle because each 
of the defendants believes that the 
primary liability rests with the 
other defendant or defendants. A 
bifurcated case will enable the jury 
to apportion liability among the 
various defendants. In those cases, 
some of the defendants may be re- 
leased with a finding of no liability 
and other defendants may be as- 
sessed full or partial liability. Ad- 
mittedly, in these cases the causal 
relation issue will have to be deter- 
mined by the jury and bifurcation 
may not save a lot of time. In such 
cases, doctors, who may have testi- 
fied in the liability and causation 
case, may have to come back to tes- 
tify in the damage case. Neverthe- 
less, an analysis of each case and 
candid discussion with all attorneys 
involved may help. In such cases, 
the court must be open minded and 
listen to all sides. 

In other cases with multiple de- 
fendants, if the issues of apportion- 
ment and comparative negligence 
are established by a jury, our expe- 


rience is that the damage issues are 
always settled thereafter. 


Statistical Data 

On the motion of the plaintiffs 
counsel, or defense counsel, or on my 
own motion, I have granted motions 
to bifurcate on other cases which 
will be on future calendars. At this 
point, I believe we have the first sig- 
nificant figures to pass on to the 
reader resulting from this experi- 
ment in bifurcation. 

Although I do not have accurate 
records in total since 1997 as to the 
number of cases bifurcated, I do 
have some accurate statistical data 
on those cases which were bifur- 
cated, which did not settle before 
getting set for trial, and which were 
actually set for trial as well as those 
cases which went to verdict. 

Since 1997, there were 42 cases 
on my trial calendar which were bi- 
furcated. In 1997, there were three 
plaintiffs verdicts. In 1998, there 
were two plaintiffs verdicts which 
apportioned liability, one being 50- 
50, and the other being 60-40. In 
1999, of the 10 bifurcated cases on 
the trial calendar, there were three 
defense verdicts and three plaintiffs 
verdicts apportioning liability. The 
remaining cases were settled before 
trial. 

Most significantly, and the wake- 
up call for me as a circuit judge and 
the incentive for this article, is that 
in the last three and one-half years 
of bifurcating cases I have tried a 
total of one (not a misprint) dam- 
age case. 

Is there a reason why after set- 
ting trials for 42 cases I have only 
tried one case for damages? Admit- 
tedly, several other cases on which 
the plaintiff will prevail in some 
percentage may come up on my fu- 
ture trial calendars. 


# of Cases 
36 
29 
13 
12 
_23 
113 


January through May 2000 
# Bifurcated 


18 
12 
7 
5 


54 (47%) 


# Nonbifurcated Settled 


# Bifurcated Settled 
4 


4 

5 

4 
_4 
21 


(77%) 
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I attribute this rather astonish- 
ing statistic to the following: 

1) By trying the case on liability 
only, the litigants are saving sub- 
stantial expense for court reporters, 
expert witness fees, deposition fees 
charged by medical providers and 
others, as well as the time devoted 
to damage discovery issues taken by 
defendants’ attorneys who usually 
work on an hourly rate. When the 
parties get to mediation, oftentimes 
these costs have put the parties in a 
position of “no return” so that the 
case cannot be settled. By handling 
only liability issues, substantial 
costs have been saved to be used for 
settlement. 

2) At mediation in many negli- 
gence cases, particularly slip-and- 
fall cases, the defendant makes no 
offers of settlement because the pri- 
mary issue is negligence. If a jury 
decides the defendant is negligent 
to any degree, settlement is facili- 
tated. 

3) In some cases, the issue of dam- 
ages is actually a nonissue. If some- 
one trips and falls in the supermar- 
ket and fractures a hip, the hip 
fracture is not really the issue. If a 
jury decides that the supermarket 
is negligent, then the only issues for 
a jury are causation and damages. 
In this scenario, even causation dis- 
appears and the issue is the value 
of a broken hip. This case will settle 
because there is really only the mat- 
ter of evaluating the broken hip for 
that particular plaintiff, and good 
lawyers can resolve that issue with 
a good mediator. 


Mediation of 
a Bifurcated Case 

When a case has been bifurcated, 
I give the attorneys a list of proce- 
dures which includes the require- 
ment that plaintiff provide defense 
with all medical bills and all medi- 
cal reports so that mediation can be 
meaningful. I stay the discovery pro- 
cedures on damages by eliminating 
all depositions of doctors and have 
counsel proceed strictly upon the 
medical reports and medical bills. 
This saves thousands, perhaps even 
tens of thousands, of dollars on each 
side for professional fees which can 


better be used toward a settlement. 


To Bifurcate or 
Not to Bifurcate 

No hard and fast rules exist as to 
when bifurcation of a case will ben- 
efit both parties. Out of some 30,000 
civil cases filed in Miami-Dade 
County in 1999, approximately 
6,500 of them were in the category 
of cases in which the issues were li- 
ability and unliquidated damage. 
Each case has to be analyzed indi- 
vidually, and the court must be open 
minded and listen to both sides and 
decide whether there are valid ob- 
jections or reasons not to bifurcate. 
If bifurcation will not result in 
economies of time and costs for the 
parties and the court, then obviously 
it need not be employed. However, 
an analysis of each case with the 
thought of what can be accom- 
plished by bifurcation by the parties 
and the judge can be beneficial to 
the entire system. It will enable the 
attorneys to move their cases 
through the courts more quickly, 
and to try more cases in a given pe- 
riod of time. As judicial resources 
become more precious, each and ev- 
ery new system or procedure should 
be carefully analyzed as to the ulti- 
mate benefits to the public as well 
as the bar. 

As an anecdote, one lawyer ap- 
proached me after a slip-and-fall 
case had resulted in a defense ver- 
dict and thanked me for bifurcating 
the case. He said that he had taken 
the case because it was a relative. 
By bifurcating, he saved thousands 
of dollars in expert witness fees 
which he never would have recov- 
ered from his client. Clearly, if he 
persuaded the jury to attribute any 
liability to the defendant, the case 
surely would have settled before any 
damage trial. 


Conclusion 

The Florida Supreme Court this 
year certified the need for 43 new 
circuit court judges statewide. The 
legislature, in the latest budget, has 
provided for no new judges. 

Bifurcated cases settled at almost 
twice the percentage of non- 
bifurcated cases. Bifurcation of 
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cases into its components of liabil- 
ity and damages can be an effective 
method of more efficiently process- 
ing cases through the judicial sys- 
tem. With a spirit of cooperation 
between the bench and the bar, only 
those cases truly suited should be 
processed through bifurcation, 
which is not a punishment to plain- 
tiffs, nor a “second bite at the apple” 
for the defendants. The three-year 
experience of this writer shows bi- 
furcation to be an effective method 
of assisting parties in settling cases. 
Bifurcated cases settled at almost 
twice the percentage of 
nonbifurcated cases. This indicates 
that the process does not in any way 
impede fair settlement of pending 
litigation. 

If bifurcation is used on an experi- 
mental basis, I would suggest select- 
ing it on more than one or two cases. 
If those particular cases end up with 
a second trial for damages, trial time 
will not be gained. My belief is that 
bifurcation must be used on a larger 
number of cases in order to make it 
work. The average jury trial results 
in half of the verdicts being for plain- 
tiffs and half for defendants. Gen- 
erally speaking, if the cases are care- 
fully selected, the bifurcated cases 
will in all probability resolve in 
defendant’s favor in a somewhat 
larger percentage. In order to deter- 
mine if bifurcation works, there 
must be several dozen cases selected 
to obtain significant data to justify 
any judicial economy. 

The procedure form which Judge 
Tobin uses or any additional infor- 
mation may be requested by writ- 
ing Judge David L. Tobin, 11th Ju- 
dicial Circuit, 73 West Flagler St., 
Room 303, Miami, Florida 33130. 0 


Judge David L. Tobin is an 11th 
Judicial Circuit Court judge in the civil 
division and has been presiding judge 
in over 400 jury trials. He received his 
B.S. in 1949 from the University of Mi- 
ami and his J.D. from that university in 
1961. Judge Tobin has been chair of the 
11th Circuit Victim’s Rights Committee 
and member of the Dade County Bar 
Association Grievance Committee and 
Fee Dispute Committee. Before coming 
to the bench in 1987, he was in private 
practice. 
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Tips for 
Writing the 21st Century 
Contract That Stays 
Out Court 


by James W. Martin 


elcome to the 21st Century, where practic- 

ing law requires us to don the garb of com- 

puters and the Internet. And where litiga- 

tion is as costly as ever. Lawyer bills run- 
ning $10,000 a month are not unusual in a hotly con- 
tested breach of contract lawsuit. With every word, 
phrase, and sentence carrying the potential for winning 
or losing, the stakes are high. Simple logic, therefore, 
directs us to cautious and thoughtful drafting. 

Drafting contracts is actually one of the simple plea- 
sures of practicing law. This article offers tips for draft- 
ing contracts in the context of our new tools and abili- 
ties. Following these suggestions could result in your 
writing a contract so clear no one will want to litigate it, 
saving your client from the trials and tribulations of liti- 
gation, truly a good reason to write the contract that stays 
out of court. 

These tips apply to writing all kinds of agreements: 
office leases, real estate contracts, sales agreements, 
employment contracts, equipment leases, prenuptial 
agreements. They even apply to stipulations and settle- 
ments in litigation, where you want an agreement so clear 
that it avoids future litigation. Wherever clarity and sim- 
plicity are important, these tips will guide you there. The 
appendix provides a few sample forms to illustrate these 
tips. 


Before You Write the First Word 
1) Ask your client to list the deal points. This can be in 
the form of a list, outline, or narration. Doing this will 
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help the client focus on the terms of the agreement. 

2) Engage your client in “what if” scenarios. A good 
contract will anticipate many possible factual situations 
and express the parties understanding in case those facts 
arise. Talking to your client about this will generate many 
issues you may not otherwise consider. 

3) Ask your client for a similar contract. Frequently, 
clients have had similar transactions in the past or they 
have access to contracts for similar transactions. 

4) Search your office computer or the Internet for a 
similar form. Many times you can find a similar form on 
your computer. It may be one you prepared for another 
client or one you negotiated with another lawyer. Just 
remember to find and replace the old client s name. Start- 
ing with an existing form saves time and avoids the er- 
rors of typing. Here are some Web sites where you can 
find forms: 

¢ The Florida Supreme Court links page, Self-Help 
Center: http://www.flcourts.org/ 

¢ The Florida Bar Real Property Probate and Trust 
Law Section links page: http://www.flabarrpptl.org/ 
library. html 

¢ Florida Law Online links page: http://www.gate.net/ 
~wyman/flo.html 

¢ West Publishing: http://www.westgroup.com 

¢ Lexis: http://www.lexis.com/ 

eJames W. Martin, P.A.: 
www.jamesmartinpa.com/pubs.htm 

© Secretaries of State: http://www.jamesmartinpa.com/ 
secst.htm 
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¢Florida Clerks of Court: http:// 
www.jamesmartinpa.com/ 
clerks.htm 

5) Typical forms of contracts can 
be found in form books, such as 
West’s Legal Forms (a nationwide 
set) and Florida Jur Forms, as well 
as in treatises and Florida Bar CLE 
publications. These can be used as 
the starting point for drafting the 
contract or as checklists of typical 
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provisions and wording to include in 
the contract. Many treatises and 
form books now come with forms on 
disk or CD-ROM. 

6) Don’t let your client sign a let- 
ter of intent without this wording. 
Sometimes clients are anxious to 
sign something to show good faith 
before the contract is prepared. A 
properly worded letter of intent is 
useful at such times. Just be sure 
that the letter of intent clearly 
states that it is not a contract, but 
that it is merely an outline of pos- 
sible terms for discussion purposes. 
See Appendix D. 


Writing That First Word 

7) Start with a simple, generic 
contract form. The form in Appen- 
dix A is such a form. It provides a 
solid starting point for the structure 
of the contract. Like a house, a con- 
tract must have a good, solid foun- 
dation. 

8) State the correct legal names 
of the parties in the first paragraph. 
As obvious as this is, it is one of the 
most common problems in contracts. 
For individuals, include full first 
and last name, and middle initials, 
if available, and other identifying in- 
formation, if appropriate, such as Jr. 
or M.D. For corporations, check with 
the Secretary of State where incor- 
porated. (In Florida, call the Florida 
Division of Corporations at 850/ 
488-9000 or search its database 
from its website at http:// 
ccfcorp.dos.state.fl.us/index.html or 
for other states see the list of secre- 
taries of state websites at http:// 
www.jamesmartinpa.com/ 
secst.htm). 

9) Identify the parties by nick- 
names. Giving each party a nick- 
name in the first paragraph will 
make the contract easier to read. For 
example, James W. Martin would be 
nicknamed “Martin.” 

10) Be careful when using legal 
terms for nicknames. Do not use 
“Contractor” as a nickname unless 
that party is legally a contractor. Do 
not use “Agent” unless you intend 
for that party to be an agent, and if 
you do, then you better specify the 
scope of authority and other agency 
issues to avoid future disagree- 
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ments. 

11) Include a blank for the date 
in the first paragraph. Putting the 
date in the first paragraph makes 
it easy to find after the contract is 
signed. It also makes it easy to de- 
scribe the contract in other docu- 
ments in a precise way, such as the 
“December 20, 2000, Contract for 
Sale of Real Estate.” 

12) Include recitals to provide 
background. Recitals are the 
“whereas” clauses that precede the 
body of a contract. They provide a 
simple way to bring the contract’s 
reader (party, judge, or jury) up to 
speed on what the contract is about, 
who the parties are, and why they 
are signing a contract. The first 
paragraph in the body of the con- 
tract can incorporate the recitals by 
reference and state that they are 
true and correct. This will avoid a 
later argument as to whether the re- 
citals are a legally binding part of 
the contract. 

13) Outline the contract by writ- 
ing out and underlining paragraph 
headings in their logical order. The 
paragraphs should flow in logical, 
organized fashion. It is not neces- 
sary to write them all at once; you 
can write them as you think of them. 
Try to group related concepts in the 
same paragraphs or in adjacent 
paragraphs. For example, write an 
employment contract’s initial para- 
graph headings like this: 

A. Recitals. 

B. Employment. 
C. Duties. 

D. Term. 

14) Complete each paragraph by 
writing the contract terms that ap- 
ply to that paragraph. This is 
simple. You learned this in elemen- 
tary school: Just explain in words 
what the parties agree to do or not 
do paragraph by paragraph. 

15) Keep a pad at hand to remem- 
ber clauses to add. It is normal to 
think of additional clauses, wording, 
and issues while writing a contract. 
Jot these down on a pad as you 
write; they are easily forgotten. Also 
keep your client’s outline and other 
forms in front of you and check off 
items as you write them. 


3 
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16) Repeat yourself only when 
repetition is necessary to improve 
clarity. Ambiguity is created by say- 
ing the same thing more than once; 
it is almost impossible to say it twice 
without creating ambiguity. Only if 
the concept is a difficult one should 
you write it in more than one way. 
In addition, if you use an example 
to clarify a difficult concept or for- 
mula, be sure that all possible 
meanings are considered and that 
the example is accurate and consis- 
tent with the concept as worded. 


What to Watch 
for When Writing 

17) Title it “Contract.” Do not 
leave this one to chance. If your cli- 
ent wants a contract, call it a con- 
tract. A judge now sitting on the fed- 
eral bench once ruled that a 
document entitled “Proposal” was 
not a contract even though signed 
by both parties. The lesson learned 
is, “Say what you mean.” If you in- 
tend the document to be a legally 
binding contract, use the word “Con- 


lf these 50 tips don't 
keep your contracts 
out of court, try 
mastering 
Strunk & White’s 
Elements of Style, 
which is online at 
www.bartleby.com. 
tract” in the title. 

18) Write in short sentences. 
Short sentences are easier to under- 
stand than long ones. 

19) Write in active tense, rather 
than passive. Active tense sentences 


are shorter and use words more ef- 
ficiently, and their meaning is more 


WHEN YOU NEED 
EXPERTS WHO 
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INSURANCE AND THE LAW... 
YOU NEED SIVER 
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apparent. Example of active: Sell- 
ers shall sell the Property to Buyer. 
Example of passive: The Property 
shall be sold to Buyer by Seller. 

20) Don’t use the word “biweekly.” 
It has two meanings: twice a week 
and every other week. The same 
applies to “bimonthly.” Instead, 
write “every other week” or “twice a 
week.” 

21) Don’t say words like “active 
termites and organisms.” Avoid am- 
biguity by writing either “active ter- 
mites and active organisms” or “or- 
ganisms and active termites.” When 
adding a modifier like “active” be- 
fore a compound of nouns like “ter- 
mites and organisms,” be sure to 
clarify whether you intend the modi- 
fier to apply to both nouns or just 
the first one. If you intend it to ap- 
ply to both, use parallel construction 
and write the modifier in front of 
each noun. If you intend it to apply 
to just one noun, place that one noun 
at the end of the list and the modi- 
fier directly in front of it. 

22) Don’t say “Lessor” and “Les- 
see.” These are bad nicknames for a 
lease because they are easily re- 
versed or mistyped. Use “Landlord” 
and “Tenant” instead. The same 
applies to lienor and lienee, mort- 
gagor and mortgagee, grantor and 
grantee, licensor and licensee, party 
A and party B. This is where you can 
use your creativity to come up with 
a different nickname for a party, as 
long as you use it consistently 
throughout the contract. 

23) Watch out when using 
“herein.” Does “wherever used 
herein” mean anywhere in the con- 
tract or anywhere in the paragraph? 
Clarify this ambiguity if it matters. 

24) Write numbers as both words 
and numerals: ten (10). This will re- 
duce the chance for errors. 

25) When you write “including,” 
consider adding “but not limited to.” 
Unless you intend the list to be 
all-inclusive, you had better clarify 
your intent that it is merely an ex- 
ample. 

26) Don’t rely on the rules of gram- 
mar. The rules of grammar that you 
learned in school are not universal. 
The judge or jury interpreting the 
meaning of your contract may have 
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learned different rules. Write the 
contract so that no matter what rules 
they learned, the contract is clear 
and unambiguous. Follow this test 
for clear writing: Remove all periods 
and commas, then read it. Choosing 
the right words and placing them in 
the right place makes the writing 
clear without punctuation. 

27) Don’t be creative with words. 
Contract writing is not creative 
writing and is not meant to provoke 
reflective thoughts or controversies 
about nuances of meaning. Contract 
writing is clear, direct, and precise. 
Therefore, use common words and 
common meanings. Write for the 
common man and the common 
woman. 

28) Be consistent in using words. 
If you refer to the subject matter of 
a sales contract as “goods,” use that 
term throughout the contract; do not 
alternately call them “goods” and 
“jtems.” Maintaining consistency is 
more important than avoiding rep- 
etition. Don’t worry about putting 
the reader to sleep; worry about the 
opposing lawyer a year from now 


hunting for ambiguities to get your 


contract into court. 

29) Be consistent in grammar and 
punctuation. The rules of grammar 
and punctuation you learned may 
differ from others, but you had bet- 
ter be consistent in your use of them. 
Be aware of such things as where 
you put ending quote marks, 
whether you place commas after 
years and states, and similar varia- 
tions in style. 

30) Consider including choice of 
law, venue selection, and attorneys’ 
fee clauses. If your contract gets liti- 
gated, you might as well give your 
client some “ammunition” for the 
fight. Examples of these clauses 
appear in Appendices A and C. 


Write for the 
Judge and Jury 

31) Assume the reader is a knowl- 
edgeable layman. If your writing is 
so clear that a layman could under- 
stand it, then it is less likely it will 
end up in court. 

32) Define a word by capitalizing 
it and putting it in quotes. Capital- 
izing a word indicates that you in- 
tend it to have a special meaning. 
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The following are two sample 
clauses for defining terms: 


Wherever used in this contract, the 
word “Goods” shall mean the goods that 
Buyer has agreed to purchase from 
Seller under this contract. 

Buyer hereby agrees to purchase 
from Seller ten (10) frying pans, herein- 
after called the “Goods.” 


33) Define words when first used. 
Instead of writing a section of defi- 
nitions at the beginning or end of a 
contract, consider defining terms 
and concepts as they first appear in 
the contract. This will make it easier 
for the reader to follow. 

34) Explain technical terms and 
concepts. Remember that the parties 
might understand technical jargon, 
but the judge and jury who interpret 
and apply the contract do not. There- 
fore, explain the contract’s terms and 
concepts within the contract itself. 
Let the contract speak for itself from 
within its four corners. 


Keep Your Client 
informed While You Write 

35) All contracts should come with 
a cover letter. This gives you a place 
to instruct your client on how to use 
and sign the contract. 

36) Tell your client the ideas that 
come as you write. Many ideas will 
occur to you as you write: what could 
go wrong with the deal; what might 
happen in the future; what has hap- 
pened in the past; what might struc- 
ture things better. Write these in 
your letter to the client. 

37) Inform your client of the risks. 
Writing a letter to the client as you 
write the contract is the perfect way 
to inform the client of the risks and 
rewards of entering into the con- 
tract. Frequently, problems do not 
become apparent until time is spent 
trying to word a contract. 


After the First 
Draft Is Written 

38) Check spelling, paragraph 
numbering, and cross references 
both manually and with your word 
processor’s spelling and grammar 
checker. This almost goes without 
saying today, especially since 
Microsoft Word now checks your 
spelling and grammar as you type. 


Publication 
eature arti 
| The Florida Bar’s your article o 
— 


(Unfortunately it also changes per 
stirpes to per stupid if you fail to 
watch it closely.) And now there are 
even computer programs that check 
contract documents for undefined 
terms. DealProof is packaged with 
Corel WordPerfect for law offices, 
and DocProofReader is available for 
download for MS Word 97 and 2000. 

39) Let your secretary or parale- 

gal read the contract. Not only will 
your staff frequently find spelling 
and grammar errors missed by your 
word processor’s spell checker, but 
also they will find inconsistencies 
and confusing areas that you missed 
when drafting. 
40) Stamp “Draft #1 6/22/2000” on 
it. This may be the first of many 
drafts, so avoid confusion early by 
numbering and dating all drafts at 
the top of the first page. A good idea 
is to write “DRAFT” across the face 
of each page to preclude the possi- 
bility of an impatient client signing 
a draft rather than waiting for the 
final version. 

41) Let your client read the con- 
tract. Letting the client in on read- 
ing the first draft assures that your 
drafting will stay in tune with the 
client’s wishes. 

42) Save the drafts as multiple 
files on your computer. If you save 
the first draft on your computer as 
two files, you will have one file iden- 
tified as the first draft and the other 
identified as the current version. 
This can be done by naming the cur- 
rent version “contract” and the first 
draft as “contract.d1.” Then, subse- 
quent versions can be named 
“contract.d2,” “contract.d3,” etc., 
where the d in the extension indi- 
cates draft. (Of course, if you re not 
using WordPerfect 5.1 for DOS, as I 
do, you can use long file names to 
show the contract name, draft num- 
ber and draft date, such as Contract 
Smith Jones draft 2 dtd 6 22 2000. 

43) Compare the current version 
to prior versions. If you save draft 


James W. Martin practices in St. 
Petersburg. He received his B.S. from 
Stetson University (1971) and his J.D. 
from Stetson College of Law (1974). He 
has written numerous form books and 
articles and frequently participates in 
seminars. 


versions, it is very easy to compare 
one version to another using the 
word processor’s compare feature or 
using the CompareRite computer 
program. When you compare 
“contract.d1” to “contract.d2,” save 
the comparison as “contract.c21” 
and print it to show the client what 
changes were made. 


How to Print and 
Sign the Final Draft 

44) Print the contract on 24 pound 
bond paper instead of 20 pound 
copier paper. Using a heavy bond 
paper will make it easy to tell the 
original contract from copies and the 
contract will also last longer. 

45) Print on pages using the same 
paper, and if pages are changed, re- 
print the document using the same 
paper. This will avoid an argument 
that pages were substituted after 
the contract was signed. 

46) Sign the contract in blue ink, 


not black ink. This, too, will make it 
easier to differentiate the signed 
original contract from photocopies. 

47) Initial every page of the con- 
tract. Having each party initial each 
page of the contract will make it less 
likely that anyone could claim a 
page was changed after the contract 
was signed. 

48) Identify the parties and wit- 
nesses who sign by providing blank 
lines below their signature lines for 
their printed names and addresses. 
This procedure will make it easier 
to find the witnesses if the contract 
is contested. And remember to in- 
clude two witnesses for commercial 
leases. 

49) Be sure that corporate offic- 
ers include their titles, the corpora- 
tion name, and the word “as.” Fail- 
ure to do this can result in personal 
liability of the officer. The proper 
way to sign in a representative ca- 
pacity is as follows: 
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responsibility 
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ABC Corporation, a Florida 
corporation 


By: 


John Jones, as its President 


50) Add a notary clause that com- 
plies with the notary law. The no- 
tary acknowledgement in Appendix 
B is such a clause. O 


DON’T WISH YOU 
MADE A GREAT 
IMPRESSION 


MAKE 
A GREAT 
IMPRESSION 


CUSTOM DESIGNED 
MENS DRESS SHIRTS, 
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© TRIPLE PIPING SEAMS 
eSHELL BUTTONS 

© 100% EGYPTIAN COTTON 


CDS 


www.customdesignedshirt.com 


e-mail: ceo@customdesignedshirt.co 


Appendix A (Basic Form of Contract) 


CONTRACT 
AGREEMENT made this— day of. 


,20 , between 


hereinafter called “ »” and hereinafter called 


WHEREAS, 


WHEREAS ; and 


WHEREAS ; 


NOW THEREFORE, in consideration of their mutual promises made herein, and for 
other good and valuable consideration, receipt of which is hereby acknowledged by 
each party, the parties, intending to be legally bound, hereby agree as follows: 


1. Recitals. The parties agree that the foregoing recitals are true and correct and 
incorporated herein by this reference. 


2. 


—. Miscellaneous. Time is of the essence of this agreement. This agreement is 
made in the State of Florida and shall be governed by Florida law. This is the entire 
agreement between the parties and may not be modified or amended except by a writ- 
ten document signed by the party against whom enforcement is sought. This agree- 
ment may be signed in more than one counterpart, in which case each counterpart 
shall constitute an original of this agreement. Paragraph headings are for convenience 
only and are not intended to expand or restrict the scope or substance of the provisions 
of this agreement. Wherever used herein, the singular shall include the plural, the 
plural shall include the singular, and pronouns shall be read as masculine, feminine 
or neuter as the context requires. The prevailing party in any litigation, arbitration or 
mediation relating to this agreement shall be entitled to recover its reasonable attor- 
neys’ fees from the other party for all matters, including but not limited to appeals. 
Pinellas County, Florida, shall be proper venue for any litigation involving this agree- 
ment. This agreement may not be assigned or delegated by either party without the 
prior written consent of the other party. 


IN WITNESS WHEREOF, the parties have signed this agreement as of the day and 
year first above written. 


(Seal) 


Witnesses 


(Seal) 


Witnesses 


Appendix B (Basic Form of Notary Acknowledgement) 
STATE OF FLORIDA 
COUNTY OF 
The foregoing instrument was acknowledged before me this __ day of 


» 20—, by 


Notary Public-State of Florida: 


sign 


print 


Personally Known __; OR Produced Identification 


Type of Identification Produced: 


Affix Seal Below: 
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Appendix C (Sample Hourly Attorneys’ Fee Agreement for Probate) 
IN THE CIRCUIT COURT FOR COUNTY, FLORIDA 


PROBATE DIVISION 
FILE NUMBER 


IN RE: ESTATE OF 


DECEASED. 


ATTORNEYS’ HOURLY FEE AGREEMENT 


AGREEMENT made between the following persons: 


Personal Representative: 


Attorney: 


Residuary Beneficiaries: 


Whereas, Attorney is about to undertake the performance of substantial legal services on behalf of the Personal Representative, for 
which Attorney shall be paid fees and costs, and the Florida Bar’s Rules of Professional Conduct encourage attorneys and clients to 
enter into fee agreements at the commencement of representation in order to avoid the possibility of misunderstandings, and the 
Florida Probate Code requires that attorney fee agreements be signed by the Personal Representative and by the persons bearing the 
impact of the fees; 

Now therefore, in consideration of their mutual promises stated herein, the parties hereby agree that: 


1. Hourly Rates. The Personal Representative has retained Attorney to provide legal services to the Personal Representative for 
administration of the above probate estate in Florida at hourly rates of $ __ for attorney time and $__ for paralegal time for all 
matters handled, including but not limited to ordinary services and extraordinary services. 

2. Limitation on Fees. Notwithstanding the foregoing, Attorney agrees not to bill fees for ordinary services of Attorney that would 
exceed the percentage fees provided for in Florida Statutes Section 733.6171. 

3. Monthly Bills. Fees shall be billed by Attorney and paid by the Personal Representative out of the assets of the Estate on a monthly 
basis. Costs incurred for copies, postage, long distance, fax, FedEx, filing fees, and other items shall also be billed and paid at least 
monthly. 

4. No Statutory Percentage Fees. The parties agree that the provisions of this Fee Agreement replace the provisions of the applicable 
statutes and case law and that Attorney will not charge fees based upon a percentage of ordinary services by the attorney for the 
Personal Representative: $1,500 for the first $40,000 plus $750 for the next $30,000 plus $750 for the next $30,000 plus 3% of the 
rest of the inventory value and income of the probate estate for ordinary services. The statute also provides that the attorney, 
personal representative and persons bearing the impact of the compensation may agree to compensation determined in a different 
manner. The statute also provides that attorneys are entitled to additional compensation for extraordinary services, such as real 
estate, adversary proceedings, homestead, tax matters, business, etc.) 

5. Fee Proceedings. If the matter of fees and costs is submitted to the Court for review or determination at any time, fees and costs 
shall be billed by and paid to Attorney for such fee proceeding on the same basis as other fees under this Agreement; i.e., billed and 
paid at least monthly. In addition, attorneys testifying as expert witnesses on the matter of fees shall be entitled to fees at their 
usual hourly rates, which shall be paid out of the estate. 

6. Joint Representation. The parties agree that Attorney represents in his or her capacity as Personal 
Representative of the Estate and also in his or her capacity as Successor Trustee of THE TRUST. The parties 
understand the potential conflict of interest arising from representation of multiple parties in multiple roles. They understand that 
if a conflict should ever develop between the multiple clients concerning the Estate or Trust, then Attorney would not be able to 
represent either of the clients in that conflict. The Personal Representative, Trustee and residuary beneficiaries are encouraged to 
engage his or her own separate lawyer before signing this agreement if they desire legal advice concerning this Fee Agreement or 
concerning any other aspect of the probate estate or Trust. 


Under penalties of perjury, we declare that we have read the foregoing, and the facts alleged are true, to the best of our knowledge 
and belief. 


Attorney: 


Personal Representative: 


Residuary Beneficiary: 
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Appendix D 
(Sample Letter of Intent Form) 


LETTER OF INTENT FOR 
POSSIBLE CONTRACT FOR 
SALE OF ASSETS 


Possible Seller: 


Simplified Keogh® 


MAXIMIZE YOUR 
2000 TAX DEDUCTION 


Possible Buyer: 


Business: 


This is a nonbinding letter of intent 
that contains provisions that are being 
discussed for a possible sale of the Busi- 
ness named above from the possible 
Seller named above to the possible 
Buyer named above. This is not a con- 
tract. This is not a legally binding agree- 
ment. This is merely an outline of pos- 
sible contract terms for discussion 
purposes only. This is being signed in 
order to enable the Possible Buyer to 
apply for financing of the purchase price. 
This letter of intent is confidential and 
shall not be disclosed to anyone other 
than the parties and their employees, 
attorneys and accountants and the pos- 
sible lenders of the Possible Buyer. The 
terms of the transaction being discussed 
are attached hereto, but the terms (and 
the possible sale itself) are not binding 
unless and until they are set forth in a 
written contract signed by Possible 
Seller and Possible Buyer. The word 
“shall” is used in the attached terms only 
as an example of how a contract might 
read, and it does not mean that the at- 
tached terms are or ever will be legally 
binding. 
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Tax Law 


The Florida Intangible Tax— 
The Real Voluntary Tax 


s a result of recent 

changes to the Florida 

Intangibles Tax (FIT), 

the legislature has all but 
repealed the FIT. The skeleton is 
all that remains of the once dreaded 
and costly FIT. Essentially, the leg- 
islature has reduced the rate by 
one-third, completely removed 
trusts from the FIT roles, and cre- 
ated a voluntary tax for most other 
taxpayers. That’s right, the current 
reach of the FIT is so narrow and 
easy to avoid, it can be called a vol- 
untary tax. 


The Old Law 

In general, a taxpayer (which in- 
cludes individuals, corporations, 
partnerships, limited liability com- 
panies, estates and trusts) was sub- 
ject to the tax if the taxpayer had a 
taxable situs in Florida. Of course, 
this required that the taxpayer 
owned, managed, or controlled tax- 
able intangible assets' on January 
1? of any particular year. For in- 
stance, if an individual owned tax- 
able intangible assets and such per- 
son was a Florida resident, he or she 
would be subject to the FIT at the 
then prevailing rate of tax.* 

With respect to trusts, special 
rules applied. For trusts, unlike 
other entities, the determination of 
whether a trust had a taxable situs 
in Florida was based upon whether 
1) the trustee had a Florida situs,‘ 
or 2) the trust had a Florida resi- 
dent who had a taxable beneficial 
interest.® 


The New Law 
The new law, which became ef- 


by Lester B. Law 


This article provides 
suggestions on how 
to avoid the Florida 
intangible personal 
property tax and 
addresses salient 
pointers that may 
be useful for 
planning. 


fective July 1, 2000,° reduces the 
tax rate from 1.5 mill to 1 mill (i.e., 
a one-third reduction of the rate). 
It also removes the provisions that 
cause a trust to be taxed as a result 
of a trustee causing the trust to 
have a situs in Florida. What re- 
mains is that the trust assets are 
subject to the FIT if a Florida resi- 
dent had a taxable beneficial inter- 
est in the trust.’ 

© The Beneficial Interest Test 

A Florida resident has a benefi- 
cial interest in a trust if such per- 
son has a current right to income, 
and, either 1) a power to revoke the 
trust, or 2) a general power of ap- 
pointment, as defined in IRC 
§2041(b)(1).* As discussed in more 
detail below, although not enumer- 
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ated in the statutes or administra- 
tive rules, I believe that the right 
to revoke test applies to situations 
in which grantors are also benefi- 
ciaries, and that the §2041 require- 
ment applies to situations in which 
the grantor is not the beneficiary. 
¢ The Current Right to Income 
Neither the statutes nor the 
Florida Administrative Code ex- 
plains what constitutes a “current 
right to income.” However, a plain 
and literal reading of the statute 
leads me to believe that a discre- 
tionary right in the trustee to dis- 
tribute income would not satisfy 
this prong of the test. This is sup- 
ported by some of the language in a 
few Florida Department of Revenue 
technical assistance advisements 
(TAAs) and some of the language in 
the now partially obsolete safe har- 
bor rules.° For example, in a typi- 
cal education trust for a grandchild, 
the trustee (not the grandchild) has 
the discretion to distribute income 
to the grandchild until a specified 
age (e.g., 18 or 21), and thereafter 
the income must be distributed. 
Before the specified age, the grand- 
child would not have a current right 
to income and, therefore, the grand- 
child would not have a taxable ben- 
eficial interest, even though the 
grandchild may have a testamen- 
tary general power of appointment. 
A different case may arise if the 
trustee had full discretion to dis- 
tribute income and the beneficiary 
and the trustee were one and the 
same person. Perhaps, in that case, 
the “right to income” provision 
would be satisfied. The control as 
trustee may be tantamount to giv- 
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ing the beneficiary/trustee the cur- 
rent right to income. 

e Right to Revoke 

A question arises whether having 
the naked power to revoke a trust 
without a “current right to income” 
would create a beneficial interest in 
a Florida beneficiary. This is not 
evident by simply reading the stat- 
ute. However, the DOR, in its recent 
promulgation of the rules applicable 
to the FIT, has indicated that when 
a grantor retains the right to revoke 
a trust, the grantor would be sub- 
ject to the FIT." As indicated above, 
before the recent statutory change, 
from a purely statutory analysis, the 
trust’s assets could only be taxed 
through the trustee or the benefi- 
ciary, and not through the grantor. 
After the amendment to the stat- 
utes, the only way to be taxed is if 
the beneficiary has a beneficial in- 
terest. One could argue that the 
DOR’s regulatory rule is a mere ex- 
tension of the beneficial interest rule 
in that it merely elaborates upon the 
statutory rule. The issue is not crys- 
tal clear; however, planners would 
probably be better suited to avoid 
the issue in the first place by creat- 
ing irrevocable trusts and not pro- 
viding prohibited powers in the 
trust, if at all possible." 

e Section 2041 Power 

As indicated above, this author 
believes that the §2041 power re- 
quirement was designed to deal with 
situations related to trusts when the 
grantors were not the beneficiaries. 
The rationale for this is that under 
§2041 and the Treasury Regulations 
promulgated thereunder, arguably 
a grantor cannot give himself or her- 
self a general power of appoint- 
ment.'” Thus, it seems that this sec- 
ond prong should not apply to cases 
to determine whether a grantor has 
a beneficial interest in a trust. 

Clearly, this is not a problem 
when the grantor is not a beneficiary 
of the trust. If the beneficiary and 
the grantor are different, one merely 
reviews the trust provisions to de- 
termine if the beneficiary has a cur- 
rent right to income coupled with 
the §2041 power. If either is miss- 
ing, then there is no “beneficial in- 
terest.” 


Planning to Avoid the Tax 

There are a number of vehicles 
that may be used to avoid the tax. 
The two most common are to use 
either an out-of-state limited part- 
nership or a special trust designed 
to avoid the tax. Although the pri- 
mary focus of this article is to ad- 
dress the use of the trusts (the 
FLITE” trust) for tax avoidance 
purposes, a brief mention of the is- 
sues surrounding the use of a lim- 
ited partnership is warranted. 

© The FLITE Trust 

Even before the recent statutory 
change, the FLITE trust was used 
to avoid the FIT. Typically, the trust 
was drafted to meet the safe harbor 
requirements under the recently 
promulgated Administrative Code 
rules.'* Under the old law, the trusts 
were drafted in a manner to prohibit 
any Florida trustee from owning, 
managing, or controlling the trust, 
and to prohibit any beneficiary from 
having a beneficial interest in the 
trust. As a result of the recent statu- 
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tory change, the trust merely must 
prohibit a Florida resident from 
having a beneficial interest. There 
is really no concern about the 
trustee—or is there? 

Grantor as Trustee 

An issue arises whether a grantor 
of a FLITE trust could create a trust 
in which he or she is the trustee. 
Simply put, would one have an “in- 
come interest” coupled with a power 
to revoke or a §2041 power, if he or 
she is the grantor and trustee? 
There is no clear authority to allow 
this, but also there is none that does 
not allow this. 

An issue that muddies the water 
is what effect does what this author 
calls the “regulatory rule” have on 
this? As discussed above, there is no 
clear statutory provision that taxes 
a grantor of a trust. However, when 
the DOR promulgated new rules 
governing trusts that are designed 
to avoid the FIT,” it added the regu- 
latory provision that taxes grant- 
ors.'® Under the DOR’s rule, it ap- 
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pears that a grantor could not be a 
trustee of a FLITE trust, without 
subjecting the trust’s assets to taxa- 
tion. However, with the repeal of the 
trustee provisions, one could argue 
that this would effectively make 
obsolete the part of the rule in which 
a grantor could not act as trustee. 
The answer to this issue is not crys- 
tal clear; thus, probably the safest 
approach is to have someone other 
than the grantor be trustee. 

This writer understands that 
there may be a TAA, which will 
clarify this issue. However, at the 
time that this article was sent for 
publication, the TAA has not yet 
been published. Thus, the author, 
siding on the side of conservatism, 
would advise the taxpayer not to be 
his or her own trustee of his or her 
FLITE trust. If the taxpayer is mar- 
ried, the spouse could serve as 
trustee. This appears to be a good 
solution for the married taxpayers. 
If the taxpayer is single, the 
taxpayer’s local corporate fiduciary, 
other Florida family members, or 
some other trusted person may 
serve as trustee. 

¢ Using Last Year’s FLITE Trust 

For those taxpayers who used 
FLITE trusts last year, a question 
arises whether they can use the 
same trust again this year.'’ The 
short answer is “most probably.” 
There are two caveats. First, if the 
taxpayer continues using the out-of- 
state trustee, it is important that he 
or she ensures that the laws in the 
state of the out-of-state trustee 
would not subject the trust’s assets 
to that state’s tax regime. Second, if 
the taxpayer wishes to use the trust 
but change the out-of-state trustee 
by selecting a Florida trustee, one 
should carefully review the trust to 
see if this is permissible. It should 
be noted that many well-crafted 
trusts specifically prohibited the use 
of a Florida resident trustee. Thus, 
it may not be possible to replace the 
current out-of-state trustee with a 
Florida trustee. 

© Create a New FLITE Trust 

The better approach is to prepare 
new FLITE trusts for those who 
have old FLITE trusts. This as- 
sumes that the client wishes to go 


From a practitioner’s 
standpoint, under 
the new statutory 

regime the old FLITE 

trust should be 
revised to permit a 
Florida resident to 

act as trustee. 


through the cost and work associ- 
ated with terminating the old 
FLITE trust and creating a new 
FLITE trust. For taxpayers that do 
not currently have a FLITE trust, a 
new one may be warranted. 

From a practitioner’s standpoint, 
under the new statutory regime the 
old FLITE trust should be revised 
to permit a Florida resident to act 
as trustee. One benefit of this is that 
it is usually easier to coordinate ef- 
forts with in-state trustees versus 
out-of-state trustees. However, cre- 
ating the new FLITE trust requires 
the opening of new accounts for the 
new trust and all of the formalities 
that are associated with creating 
and funding a new irrevocable trust. 

¢ Limited Partnerships 

Out-of-state limited partnerships 
may be used as an alternative to 
avoid the tax, provided, however, 
that all of the partnership’s formali- 
ties are adhered to. Provided fur- 
ther, that no one who is a Florida 
resident actually owns, manages, or 
controls the partnership in 
Florida."® 

Quite often, estate planners use 
family limited partnerships for es- 
tate planning purposes. One of the 
tax benefits under the current fed- 
eral tax laws is that the taxpayers 
could receive significant discounts 
for estate and gift tax purposes. One 
of the major hurdles that one has to 
deal with is the ability of the senior 
generation to maintain some form 
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of control. If the senior family mem- 
ber is a Florida resident, it would 
be very difficult for the senior mem- 
ber to give up control for intangible 
tax purposes, yet retain control of 
the partnership otherwise. Recall 
that in order to avoid the FIT, the 
partnership has to be an out-of-state 
limited partnership and no Florida 
resident could effectively manage or 
control the partnership. The only 
way to do this properly is by having 
non-Florida persons control the 
partnership. This, however, often 
conflicts with the desire of the se- 
nior family member, who is a 
Florida resident, and who does not 
want to relinquish control. 

A possible solution is to use a 
Florida limited partnership and 
combine it with a FLITE trust. The 
structure of the partnership would 
be no different than an out-of-state 
limited partnership. A Florida cor- 
poration would be the general part- 
ner, and the senior family members 
(or their revocable trusts) would be 
the initial limited partners. This 
obviously will not avoid the FIT; 
however, it will be properly struc- 
tured for estate tax purposes. To 
avoid the FIT, simply have the 
Florida limited partnership create 
a FLITE trust in which the partner- 
ship is the grantor and the benefi- 
ciary of the trust. 

Nothing in Florida’s statutes or 
Administrative Code provides that 
the use of a FLITE trust is limited 
to individuals. Even though there is 
some reference in the Administra- 
tive Code to the masculine gender, 
the rules were never designed to 
apply only to individuals. 

The bigger issue to address is 
whether the use of a FLITE trust in 
combination with a family limited 
partnership would trigger any ad- 
verse federal income tax ramifica- 
tions. Making the FLITE trust a 
grantor trust for income tax pur- 
poses should avoid any adverse fed- 
eral income tax consequence. 

It should be noted that Treasury 
Regulations §1.671-2(e), written in 
1956, provides that the term grantor 
“includes” a corporation. Thus, it il- 
lustrates that the IRS contemplated 
that any entity, whether a corpora- 
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tion or partnership, may create 
grantor trusts. An example of this 
is the Rabbi trust, which is typically 
created by corporations. Thus, a 
partnership could create and fund 
a FLITE trust to avoid any FIT that 
the partnership would otherwise be 
subject. 

It should also be noted that the 
senior generation members should 
use a FLITE trust for their other 
taxable assets. Further, if they uti- 
lize such a trust, they must remem- 
ber to transfer their interests in the 
corporate general partner to the 
FLITE trust. It would be unneces- 
sary to transfer the limited partner- 
ship interests to the senior 
taxpayer’s personal FLITE trust, 
since limited partnership interests 
such as these are not subject to the 
FIT." 

¢ Limited Liability Company 

Assuming that the senior genera- 
tion taxpayer chooses to use a 
Florida limited liability company for 
estate planning purposes, the lim- 
ited liability company would also be 
able to use the FLITE trust. How- 
ever, in this case, since a limited li- 
ability company interest is analo- 
gous to an interest in a corporation 
(as opposed to an interest in a part- 
nership), the senior taxpayer’s inter- 
est in the limited liability company 
should be transferred to that tax- 
payer s personal FLITE trust. 

¢ Other Trusts Not Subject to the 
FIT 

Other implications of repealing 
the trustee provisions are enormous. 
This now allows many trusts that 
have been traditionally subject to 
tax not to be subject to the tax in 
the future. Examples of this would 
include the qualified terminable in- 
terest property (QTIP) trust,” the 
typical applicable credit trust (also 
sometimes still referred to as the 
credit sheltered trust, the $600,000 
trust, or the family trust),?! GST- 
exempt dynasty type trusts, and 
charitable remainder trusts. 

¢ QTIP and Other Trusts 

The typical QTIP trust is drafted 
to provide all income to the surviv- 
ing spouse and remainder to the 
decedent spouse’s descendants (usu- 
ally on a per stirpes basis). The 


terms of the trust must give the 
spouse all of the income (i.e., man- 
datory income); thus, the surviving 
spouse has a current right to in- 
come. However, the trust by defini- 
tion is irrevocable at the decedent 
spouse’s death. Further, by defini- 
tion, the trust could not give the 
surviving spouse a §2041 power, 
otherwise it would not qualify as a 
QTIP trust. Before the recent statu- 
tory change, these trusts were usu- 
ally taxed under the trustee rule, 
since quite often the surviving 
spouse, who was a Florida resident 
or a Florida corporate fiduciary, 
would be the trustee. Thus, under 
the old rules, the QTIP trust would 
be subject to the FIT; whereas, un- 
der the new rules, the trust would 
not be taxed. 

The same would hold true for the 
applicable credit trust and the GST- 
exempt dynasty type trusts. Care, 
however, should be taken with those 
trusts that may not be GST exempt, 
or those trusts that give the benefi- 
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ciary a general power of appoint- 
ment. To overcome the FIT issue, 
one could provide for discretionary 
income. However, caution should be 
used in drafting such provisions, 
especially in long-term trusts. One 
should not let the proverbial tax tail 
wag the proverbial non-tax dog! 

¢ Funding of Revocable Trusts 

The new statutory change makes 
funding revocable trusts before 
death or the funding of revocable 
trusts immediately upon death more 
important. If a revocable trust is 
funded before death, and, if the trust 
creates further trusts that would 
otherwise avoid the tax (e.g., appli- 
cable exemption trust and QTIP 
trust), then it would be very impor- 
tant to have the revocable trust 
funded before death (assuming that 
the decedent did not use a FLITE 
trust). The simple reason for this is 
that, upon death, the beneficiaries 
of the trust would have no “benefi- 
cial interest”; thus, trust assets 
would not be subject to the FIT. Al- 
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ternatively, if the revocable trust is 
not funded before death (i.e., assets 
are held in the taxpayer s individual 
name), then upon death, the assets 
become part of a probate estate. 
Unless the personal representative 
can quickly transfer assets from the 
probate estate to the trus* estate, 
the assets would be probably be sub- 
ject to the FIT, because a will typi- 
cally does not provide that the per- 
sonal representative could create a 
FLITE trust. Therefore, if there is a 
probate estate, in order to avoid pay- 
ing any FIT, the personal represen- 
tative should attempt to transfer the 
taxable intangible personal property 
to the revocable trust (if possible). 

¢ FLITE Trust Duration 

A point not specifically discussed 
in the DOR’s rules or the statutes is 
the length of time that the assets 
transferred into the FLITE trust 
must remain. Before the issuance of 
the administrative rules in 1998, 
the rule of thumb for the duration 
was four months. The reason for this 
is that there were many TAAs that 
permitted a four-month trust. After 
the rules were issued, many practi- 
tioners reduced the time periods to 
three months and lesser periods. A 
good rule of thumb is to have the 
assets in the FLITE trust for a suf- 


A point not 
specifically 
discussed in the 
DOR’s rules or the 
statutes is the length 
of time that the 
assets transferred 
into the FLITE trust 
must remain. 


ficient period of time to reflect that 
the trustee acted like a trustee with 
respect to those assets. Accordingly, 
some believe that the period should 
be no shorter than a month. How- 
ever, there is no authority for this 
position and, as with all opinions, 
there are exceptions. 

¢ Unanswered Questions 

Although the FLITE trust seems 
to be an acceptable legal vehicle to 
avoid the tax, two unanswered ques- 
tions arise. Is there a concern that 
a grantor may be deemed to havea 
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beneficial interest by the fact that a 
creditor may be able to reach the 
corpus of an irrevocable trust cre- 
ated by the grantor for the grantor’s 
benefit (e.g., a FLITE trust)? In a 
FLITE trust, the trustee of a trust 
must transfer the property back to 
the grantor (or the grantor’s revo- 
cable trust) at the end of a specified 
period. Is the right to receive the 
property at the end of a specified 
period not an intangible asset? 


The Good, The Bad, 
and The Unknown 

The good news is that the rate has 
been reduced to one mill and is an- 
ticipated to be reduced even lower 
(i.e., for those taxpayers who do not 
wish to voluntarily avoid the tax). 
The other good news is that the tax 
is essentially voluntary, and can be 
avoided by using either the FLITE 
trust or an out-of-state limited part- 
nership. The bad news is that for 
those who have been advising cli- 
ents for over the past five years that 
“there should be no other changes,” 
along comes an unexpected change. 
The other bad news is that for tax- 
payers who have properly drafted 
FLITE trusts in existence, which 
properly prohibited Florida trustees, 
the taxpayers will have to consider 
whether they wish to have new 
trusts drafted, or whether they wish 
to keep the old FLITE trusts. The 
unknown is what the legislature 
plans to do with the tax. Will it re- 
peal the tax? There have been some 
informal rumblings that the tax 
would be repealed sometime in the 
next year or two. However, the more 
recent rumor is that the tax may 
stay in place, but that the rate would 
be reduced to zero mill. The reason 
for reducing the rate, as opposed to 
repealing the tax, is that it allows 
the tax regime to stay in place, in 
the event that there is a revival of 
the tax. For instance, if the federal 
estate tax were repealed, the state 
death tax would effectively be re- 
pealed, and, thus, it would eliminate 
a huge base of tax from Florida’s 
treasury, the result of which may 
necessitate the revival of the FIT. 
This, again, is mere speculation and 
is not the focus of the article. Who 
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knows what the legislature will do? 
The remaining unknowns are the 
answers to the unanswered ques- 
tions. 

What is known is that some old 
adages are not always true. Yes, all 
die, but may not have to pay taxes, 
at least not the Florida intangible 
tax. So go ahead, make a taxpayer’s 
day: Explain how the FLITE trust 
will allow the taxpayer to legally 
avoid the FIT. 


1 Fria. Stat. §199.032 (1999); Fra. 
ApMIN. CopDE ANN. r. 12C-2.004(1) (1998). 
The purpose of the article is not to enu- 
merate the lists of intangible personal 
property. See generally Fuia. Start. 
§199.175 (1999); Fia. Stat. §199.185 
(1999); and Apmin. ANN. r. 12C- 
2.002 (1998), which provides comprehen- 
sive lists. Additionally, the FDOR pro- 
vides a comprehensive a list on its 
website at http://sun6.dms.state.fl.us/ 
dor/taxes/ippt.html. 

? The tax is assessed based upon the 
just value of assets owned on January 1 
each year. Fia. Stat. §199.052(1) (1999). 

3 Most recently, in 1999, the tax was 2 
mill, in 2000 it was 1.5 mill, and now, 
as a result of a statutory change, it is 1 
mill. See Fia. Stat. §§199.032 and 
199.052 (1998); Fa. Star. §§199.032 and 
199.052 (1999); and 2000 Fa. Laws ch. 
173, §7. Depending upon the year, the 
rate was graduated depending upon 
whether the taxpayer was an individual 
or an entity, and whether the individual 
was married or single. Moreover, some 
modest exemptions were provided (again 
depending upon the taxpayer s status). 
The purpose of this article is not to delve 
into that minutia. 

‘In the event that there was more 
than one trustee, then the determina- 
tion of whether the trust was sitused in 
Florida depended upon who had man- 
agement and control of the assets. The 
new law deleted this provision; thus, it 
is unnecessary to go into detail how the 
rules worked. See generally Star. 
§199.052(5) and Fa. Apmin. Cope r. 12C- 
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2.006(3). 

5 See Fia. Stat. §§199.052(5) (1999) 
and 199.023(7) (1999). 

§ 2000 Fia. Laws ch. 173, §14. 

7 The term “beneficial interest” is de- 
fined in Fia. Stat. §199.023(7) (1999). 
Before the legislative change, the stat- 
ute made reference to “foreign” trusts. 
The new law deletes the term “foreign.” 
See 2000 Fa: Laws. ch. 173, §1. 

8 Fia. Stat. 199.023(7)(1999); see su- 
pra note 6 and accompanying text. 

® See, e.g., Technical Assistance Ad- 
visement Nos. 96C-2140, 96(C)-2108R, 
96(C)2-130. 

10 ADMIN. CopE r. 12C-2.006(4) 
(1998). 

The prohibited powers are enumer- 
ated at Fia. Apmin. Cope r. 12C- 
2.006(4)(a)— (d) (1998). 

12 See Treas. Regs. 20.2041-1(b)(2). 

13 The FLITE Trust s name was simply 
derived from the Florida Intangible Tax 
Exempt Trust. It has no special mean- 
ing. Other planners and banking insti- 
tutions call the trusts different names. 
Regardless of the name, they essentially 
serve one major purpose—legal avoid- 
ance of the FIT. 

ADMIN. CopE r. 12C-2.006 et seq. 

Fia. ADMIN. CopDE r. 12C-2.006(4) 
(1998) 

17 This assumes that the trusts were 
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properly crafted and that the trusts last 
for more than one year. It is the author’s 
opinion that practitioner should draft a 
FLITE trust(s) that could be used year 
after year; it would be in the client’s best 
interest. 

18 See Fia. ApMIN. Cop r. 12C-2.0061. 
See also Technical Assistance Advise- 
ment 96(C)2-142; however, note that this 
TAA was issued before the new rules 
were promulgated. 

19 Fra. Stat. §199.185(1)(c) (1999). 

20 This is a trust created under the statu- 
tory provisions under I.R.C. §2056(b)(7), 
where it provides an income interest for 
a surviving spouse. By definition, the 
trust cannot be revocable by the surviv- 
ing spouse, and it cannot have a general 
power of appointment under §2041(b). 

21 These trusts are created to take ad- 
vantage of using a decedent’s applicable 
credit amount under §2010 of the Inter- 
nal Revenue Code. In general, many es- 
tate planners provide the surviving 
spouse with the income interest, and the 
remainder either is held in further trust 
for descendants or is distributed to the 
descendants outright. To be effective, if 
the trust is held for the surviving spouse, 
it cannot be revocable and it cannot give 
the surviving spouse (i.e., typically the 
income beneficiary) a general power of 
appointment as such term is defined 
under §2041 of the Code. 
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Intercon, Inc. v. Bell Atlantic Internet Solutions, Inc 
41 F.Supp.2¢ 12 
Sept. 29. 1998. (Approx. 7 pages) 
Telephone company moved to dismiss for lack of personal jurisdiction. The District Court, Miles- 
LaGrange, J., held that telephone company's inadvertent routing of ' 


facilities, and failure to immediately halt such routin 


its customers’ E-mail through prowder's 
minimum 


g when discovered, did not amount to sufficient 
contacts for exercise of specific personal jurisdiction 
Motion granted. 
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Business Law 


Slotting Allowances and the 
Emerging Antitrust Enforcement Debate 


by Edward C. LaRose and Patrick J. Poff 


etailers and their suppli- 

ers face increased anti- 

trust scrutiny of their 

slotting allowance and 

other product management prac- 
tices by the Federal Trade Commis- 
sion. This spring, the FTC spon- 
sored a workshop that capped its 
study of the antitrust implications 
of slotting allowances in the grocery 
industry.' Narrowly defined, a “slot- 
ting allowance” is a one-time, lump- 
sum payment to a retailer by a sup- 
plier in exchange for which the 
retailer allocates retail space for the 
supplier’s products, often new prod- 
ucts. The FTC’s study appears to 
have been prompted by Congres- 
sional concern that dominant sup- 
pliers and retailers use slotting al- 
lowances and associated product 
management practices to diminish 
the competitive threat posed by 
their smaller rivals. This concern 
coincides with the FTC’s recent 
McCormick?* proceeding that may 
signal new vigor in the FTC’s en- 
forcement of the Robinson-Patman 
Act.’ The FTC study and workshop 
also coincided with a pending re- 
quest by several trade associations 
for the issuance of FTC industry 
guidelines on slotting allowances.‘ 
In the aftermath of the FTC study 
and workshop, the promulgation of 
industry guidelines appears un- 
likely due to the present lack of suf- 
ficient empirical data concerning 
the competitive impact of slotting 
allowances and associated prac- 
tices. The FTC’s workshop, how- 
ever, provided an analytical frame- 
work for future antitrust scrutiny 
of these practices in retail indus- 


Advocates on both 
sides of the debate 
recognize the need 
for further evidence 
regarding the 
competitive impact 
of slotting 
allowances. 


tries. Two distinct schools of 
thought have emerged from the re- 
cent slotting allowance debate: the 
“Market Power School” and the “Ef- 
ficiency School.” Students of the 
Market Power School generally 
view slotting allowances as an 
anticompetitive tool used by domi- 
nant suppliers to preclude smaller 
competitors from bringing new 
products to market; those in the 
Efficiency School see slotting allow- 
ances as an effective way to promote 
product innovation and to allocate 
risks and retail start-up costs be- 
tween the retailers and suppliers. 


Background 

Slotting allowances have been 
common in the grocery industry for 
at least 30 years’ and their use is 
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believed to be growing in other re- 
tail contexts such as auto parts, 
compact discs, and greeting cards. 
The term “slotting allowance” has 
been used, albeit imprecisely, to 
cover a wide range of practices be- 
tween suppliers and retailers relat- 
ing to product or category manage- 
ment.® These include payments by 
suppliers to retailers: 

1) For a product to be carried in 
the store; 

2) For a fixed amount of shelf 
space; 

3) For preferential display space; 

4) For the right to be the exclu- 
sive, or nearly exclusive, supplier 
of a product; 

5) To control what other products 
will be allowed on shelves; 

6) To control the amount of time 
a product will remain on the 
shelves; and 

7) To keep an existing item on the 
shelf in the face of competition— 
“pay-to-stay” fees.’ 

Antitrust enforcement agencies 
have long recognized the potential 
for abuse in the use of slotting al- 
lowances.* Historically, however, 
antitrust enforcers have not tar- 
geted these practices in any system- 
atic way in deference to what has 
been recognized as the pro-competi- 
tive aspects of such practices.® Re- 
cently, however, the FTC has initi- 
ated in-depth investigations into 
the potential anti-competitive im- 
pact of slotting allowances and re- 
lated category management prac- 
tices.'° 

In part, these investigations stem 
from the recent “merger wave” and 
“product explosion” in the grocery 


| 
| 
| 
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industry. Overall, merger transac- 
tions reported under Hart-Scott- 
Rodino" have more than tripled 
from fiscal year 1991 to fiscal year 
1999; fiscal year 2000 filings are 
expected to surpass the record set 
in fiscal year 1998 by more than 15 
percent.'? The grocery industry has 
not escaped this “merger wave.” In 
1996, the top five U.S. grocery re- 
tailers accounted for about 20 per- 
cent of the overall market—in 1999, 
the top five U.S. grocery retailers 
accounted for 60 percent of the mar- 
ket while the top 20 retailers ac- 
counted for almost 78 percent of the 
market.'* 

This “merger wave” has even 


greater significance in light of the 
“product explosion.” Twenty to 30 
years ago, grocery retailers 
struggled to find a sufficient vari- 
ety of products to fill their shelves; 
these same retailers now find it dif- 
ficult to choose between the seem- 
ingly limitless number of available 
products. Today, the average super- 
market stocks approximately 30,000 
items, but fully 100,000 grocery 
products are available from suppli- 
ers. Another 10,000 to 25,000 new 
products emerge each year.'* As a 
result, some believe that slotting 
allowances are becoming less a de- 
vice used by suppliers to promote 
the introduction of new products, 


and more a device used by suppli- 
ers to keep their products on the 
shelf and for retailers to determine 
which products to stock.’ 

Those in the Market Power 
School, accordingly, see retailers as 
“gatekeepers” who can “exercise 
market power to determine the ex- 
tent of a producer’s access to the re- 
tail marketplace and the terms on 
which such access will be made 
available—that role potentially af- 
fords large retailers significant le- 
verage over producers and suppli- 
ers.”© Some Market Power School 
proponents anticipate that further 
consolidation in the grocery indus- 
try will increase the retailer’s 
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“gatekeeper” function and will in- 
crease the possibility that larger 
retailers will constrain and control 
the product supply market while at 
the same time extracting larger slot- 
ting allowances that are unrelated 
to risk allocation or start-up costs." 
In a $350 billion retail grocery in- 
dustry, slotting allowances now ac- 
count for roughly $9 billion each 
year.'® 

The FTC has expressed concern 
that increasing market concentra- 
tion by retailers poses the “poten- 
tial for practices such as slotting 
allowances to have anti-consumer 
rather than pro-consumer effects.”!° 
In addition to a handful of signifi- 
cant cases involving the use of slot- 
ting allowances,” the FTC’s market 
power concerns on the supplier side 
of the retail equation were recently 
articulated in the FTC’s enforce- 
ment action against McCormick & 
Company, Inc., an action that some 
claim has, at least for the moment, 
breathed new life into the FTC’s 
Robinson-Patman Act enforcement 
activities.” 

Broadly speaking, the Robinson- 
Patman Act prohibits a person from 
discriminating in price between dif- 
ferent purchasers of commodities of 
like grade and quality.” In 
McCormick, the FTC alleged that 
the world’s largest maker of cook- 
ing spices, McCormick, unlawfully 
discriminated in the pricing of its 
products to certain competing super- 
market purchasers. McCormick, fac- 
ing competition from another na- 
tional firm, Burns Philip Food 
Incorporated, and several smaller, 
independent regional firms, alleg- 
edly entered into agreements to pro- 
vide discounts to certain select re- 
tailers in exchange for certain 
benefits. These discounts included 
“up-front cash payments similar to 
slotting allowances,” free goods, off- 
invoice allowances, cash rebates, 
and performance funds that effec- 
tively reduced the retailers’ acqui- 
sition costs for McCormick’s prod- 
ucts.» In exchange, McCormick 
allegedly required, among other 
things, that retailers allocate up to 
90 percent of their spice products 
shelf space to McCormick’s prod- 


Broadly speaking, 
the Robinson- 
Patman Act prohibits 
a person from 
discriminating in 
price between 
different purchasers 
of commodities of like 
grade and quality 


ucts, thus limiting the space avail- 
able for competitive spice products.” 
The FTC charged that the aggregate 
of McCormick’s discounts were not 
justified by a good faith attempt to 
meet competition, nor were they jus- 
tified by cost savings associated 
with doing business with the fa- 
vored retailers.” Because the disfa- 
vored purchasers of McCormick’s 
products allegedly had few, if any, 
alternative sources from which to 
purchase comparable goods, the 
FTC concluded that McCormick’s 
conduct injured both primary-line” 
competition (i.e., Burns-Philip), and 
secondary-line*’ competition (retail- 
ers) as well.” The resulting settle- 
ment and consent order reinforced 
the provisions of the Robinson- 
Patman Act and prohibited 
McCormick from selling its products 
to purchasers at a net price higher 
than that charged to the purchaser’s 
competitors, except as permitted by 
the Robinson-Patman Act.” 


Market Power School 
v. Efficiency School 

While it is premature to predict 
McCormick’s long-term impact, if 
any, on slotting allowances,” in the 
short-term, McCormick has pro- 
vided ample ammunition for the 
opponents of the practice. Advocates 
of the Market Power School refer to 
McCormick “as a first polite warn- 
ing to [the grocery] industry.”*! On 
April 14, 2000, three trade groups 
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concerned with the potential anti- 
competitive aspects of slotting al- 
lowances, the Independent Bakers 
Association, the Tortilla Industry 
Association,** and the National As- 
sociation of Chewing Gum Manufac- 
turers* (collectively “petitioners”), 
jointly asked the FTC for the issu- 
ance and enforcement of industry 
guidelines to govern slotting allow- 
ances in the grocery industry.” 

Market Power School proponents 
claim that slotting allowances cre- 
ate economic pressures from both 
powerful retailers, who force suppli- 
ers to pay for retail shelf space, and 
from suppliers, who compete against 
each other to gain shelf space. Such 
pressures allegedly are disastrous 
for the smaller supplier and smaller 
retailer.** In support of their posi- 
tion, Market Power School propo- 
nents cite, albeit with disagreement, 
an alleged steep rise in the fre- 
quency of slotting fee demands and 
the sharp escalation in the size of 
fees demanded over the past de- 
cade.*” “As one close observer re- 
cently noted, these fees ‘are now re- 
ported to account for up to $9 billion 
in annual promotional expendi- 
tures, or approximately 16 percent 
of all new product introduction 
costs.””* 

Building on the FTC’s fall 1999 
testimony before the House Judi- 
ciary Committee, petitioners argued 
that: a) slotting allowances are nei- 
ther always benign nor always anti- 
competitive; b) they can in some cir- 
cumstances reflect efficient 
cost-sharing arrangements between 
suppliers and retailers and can in 
other circumstances reflect the mis- 
use of both supplier and retailer 
market power; c) exclusionary and 
discriminatory slotting allowance 
practices can undercut the competi- 
tive viability of smaller suppliers 
and smaller retailers alike; d) they 
can thereby reduce competition gen- 
erally and increase concentration at 
both levels of the distribution chain; 
and e) consumers are the ultimate 
victims in these situations as they 
then confront higher prices, less in- 
novation and less choice.*® 

Purportedly striking a middle 
ground between those who believe 
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that slotting allowances are beyond 
antitrust enforcement and those 
who believe that slotting allowances 
should be per se illegal, petitioners’ 
proposed guidelines provide a gen- 
eral slotting-allowance definition 
and then suggest different stan- 
dards for various allowances within 
the definition.*! For purposes of the 
proposed guidelines, slotting allow- 
ances are defined as “any payment, 
discount or other consideration 
granted by a grocery product sup- 
plier for a grocery retailer’s accep- 
tance, stocking, display or other 
favorable treatment of the supplier’s 
products.” The proposed guidelines 
would apply only to suppliers ac- 
counting for 20 percent or more of 
the market of an affected product 
category; and retailers accounting 
for 20 percent or more of the retail 
food (or supermarket chain) sales 
within an affected area.* Petition- 
ers’ guidelines are intended to “pro- 
tect against (a) anti-competitive ex- 
clusion of smaller suppliers and 
prospective new entrants from ac- 


PREFER 


the only direct source 
for professional 
liability insurance 


underwriting company 
rated A- Vil (Excellent) 
by A.M. Best 


cess to retailer’s shelves (“upstream 
concerns”) and (b) competitive in- 
jury to smaller retailers (“down- 
stream concerns”) by employing 
provisions of the Robinson-Patman 
Act* and the FTC act. 

Market Power School proponents 
see payments unrelated to actual 
costs savings associated with vol- 
ume purchases to be serious entry 
barriers for smaller suppliers. They 
contend that these fees typically go 
to the retailer’s “bottom line” and 
are not necessarily passed on to the 
consumer in the form of lower prices. 
As such, slotting allowances unre- 
lated to volume-purchase costs sav- 
ings are more likely to cause com- 
petitive harm without offsetting 
consumer benefits. Conversely, 
Market Power School proponents 
see per-unit discounts and similar 
allowances related to volume pur- 
chases as more affordable by 
smaller suppliers and thus warrant 
more lenient antitrust treatment.*’ 

Those in the Efficiency School, 
however, observe no competitive 
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harm flowing from slotting allow- 
ances and view guidelines or a 
tougher government enforcement 
approach as detrimental to a legiti- 
mate form of promotional spend- 
ing.** Specifically, they contend that 
the proposed guidelines are “unnec- 
essary, unworkable, and 
anticompetitive.” They contend 
that current FTC enforcement ac- 
tions are adequate to address minor 
abuses where they may arise, and 
that the FTC’s Fred Meyer Guides 
already provide practical guidance 
on Robinson-Patman Act compli- 
ance relating to slotting allow- 
ances.”! 

To those in the Efficiency School, 
slotting allowances promote the in- 
troduction of new products at the 
retail level and allocate risks and 
retail start-up costs. Because of the 
“product explosion,” a high percent- 
age of new products fail. Sources 
cited by the Food Marketing Insti- 
tute claim the failure rate for new 
products is between 70 and 80 per- 
cent; the Independent Bakers Asso- 
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ciation told the FTC in 1995 that 
“less than one-tenth survive 12 
months in the market place.” 
Given the limited shelf space avail- 
able at most retail stores, those in 
the Efficiency School see slotting 
allowances as an effective and effi- 
cient tool available to retailers, en- 
abling them to select from among 
the thousands of products those 
most likely to succeed. Slotting al- 
lowances can also provide a finan- 
cial incentive to the retailer to try a 
new product or product line that oth- 
erwise would not be considered. To 
the extent that a slotting allowance 
brings a new product or product 
lines to market, consumers, presum- 
ably, have more options. 

Efficiency School advocates also 
see slotting allowances as an effec- 
tive cost-sharing tool. When a re- 
tailer adds a new product, whether 
it is an entirely new item, a line ex- 
tension, or a new package size, the 
retailer often is required to remove 
or reduce the space allocated to some 
other item or discontinue the other 
item altogether. Costs associated 
with introducing and removing 
items include adding and removing 
items from the warehouse, distribu- 
tion, and computer pricing sys- 
tems.** Arguably, slotting allow- 
ances allow retailers to share 
start-up costs and the risk of loss of 
new product failure with the sup- 
plier, who presumably is in a better 
position to assess the new product’s 
likely success. The willingness of a 
supplier to assume the risk of loss 
and back its product with a slotting 
allowance may be an effective “sig- 
nal” to retailers of the product’s po- 
tential success. 


FTC Workshop 

Advocates of both the Market 
Power and the Efficiency schools 
participated at the two-day FTC 
slotting allowances workshop. The 
workshop proceeded as a series of 
five separate panel discussions ad- 
dressing the following topics: 1) the 
types, trends, and effects of slotting 
allowances; 2) exclusionary prac- 
tices and supplier market power; 3) 
price, choice, and retailer market 
power; 4) category management; 


Whether the FTC will 
resort to compulsory 
process to acquire 
the empirical data to 
study further the 
competitive aspects 
of slotting 
allowances is 
unclear. 


and 5) policy recommendations. 
Panelists included economists, an- 
titrust lawyers, business consult- 
ants, and representatives of retail- 
ers, smaller suppliers, and trade 
associations. 

Although the central focus of the 
workshop was slotting allowances, 
certain associated practices received 
significant discussion. They in- 
cluded “pay-to-stay” fees, which 
have been confused with, but are 
distinguishable from, slotting allow- 
ances. “Pay-to-stay” fees are monies 
paid to a retailer by a supplier for 
the privilege of keeping its products 
on the retailer’s shelves. Another 
retail practice associated with but 
distinguishable from slotting allow- 
ances is the use of “category cap- 
tains.” A “category captain” is gen- 
erally a dominant supplier 
designated by a retailer as an infor- 
mation resource in managing prod- 
uct selection and allocating shelf 
space. Panelists expressed concern 
that “category captains” could be 
used to facilitate illegal collusion at 
the retail and/or supplier levels. 
Panelists opined that retail category 
managers should be well trained 
about the use of “category captains” 
and be sensitive to the potential 
antitrust pitfalls of certain category 
management practices. 


Conclusion 
The FTC workshop produced no 
consensus as to the competitive 
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ramifications of slotting allowances 
or the need for guidelines. With few 
exceptions, panelists concluded that 
more study is necessary.™ In the 
view of many panelists, mostly ad- 
vocates of the Efficiency School, ab- 
sent the use of slotting allowances 
by dominant suppliers to exclude 
competitors, payments of such fees 
generally should pose no anti-com- 
petitive concerns. Advocates of the 
Market Power School, however, con- 
tinue to call for aggressive FTC ac- 
tion and scrutiny of slotting prac- 
tices. For now, the issuance of 
industry guidelines does not appear 
imminent. 

In a June 27, 2000, letter to the 
FTC, the president of the Ameri- 
can Antitrust Institute stated, 
“[Wle believe the most important 
next step would be a thoughtful 
and detailed public report reflect- 
ing the workshop record and cur- 
rent levels of staff understanding, 
including staff recommenda- 
tions.” Recognizing the need for 
hard and reliable facts concerning 
the use of slotting allowances, the 
letter encouraged the FTC to use 
compulsory process directed at the 
largest suppliers and supermarket 
chains to acquire information. The 
letter stated that the FTC “should 
announce the issuance of orders to 
file ‘special reports’ to these indus- 
try members under Section 6(b) of 
the FTC Act in aid of a further slot- 
ting allowance study.”*® 

Whether the FTC will resort to 
compulsory process to acquire the 
empirical data to study further the 
competitive aspects of slotting al- 
lowances is unclear. Advocates on 
both sides of the debate recognize 
the need for further evidence regard- 
ing the competitive impact of slot- 
ting allowances. What is clear, how- 
ever, is that the lines of debate are 
now more clearly defined between 
those in the Market Power and Effi- 
ciency schools of thought. All that 
is needed is the empirical evidence 
to assist in revealing which argu- 
ment is the more compelling. O 
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pating the 21st Century: Competition 
Policy in the New High-Tech, Global 
Marketplace, at Ch. 5 (FTC May 1996) 
(Vol. 1). 
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the U.S. Department of Agriculture, the 
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Commission on Behalf of the Indepen- 
dent Bakers Association, the Tortilla 
Industry Association and the National 


Association of Chewing Gum Manufac- 
turers for the Issuance and Enforcement 
of Guidelines on Slotting Allowances in 
the Grocery Industry,” at 2 (April 14, 
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provements Act of 1976, 15 U.S.C. §18a 
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trust Enforcement Activities,” FTC News 
Release (April 12, 2000), 2000 WL 
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Allowance Workshop,” (May 31, 2000) 
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co-written with John J. Curtin, Jr., and 
Daniel L. Goldberg, entitled “The EC’s 
Rejection of the Kesko/Tuko Merger: 
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40 B. C. Law. R. 537 (March 1999). 

14 “Slotting Allowances and the Anti- 
trust Laws,” Testimony of the Federal 
Trade Commission before the House 
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1999), 1999 WL 959651 (F-.T.C.), at 3. See 
also Christopher J. MacAvoy, “Enforce- 
ment Policy Regarding Slotting 
Allowances”(presented at Federal Trade 
Commission Workshop on Slotting Al- 
lowances and Other Grocery Marketing 
Practices (May 31 - June 1, 2000)). 

18 See Robert J. Aalberts & L. Lynn 
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17 See id. 
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FTC Slotting Fee Workshop.” May 31, 
2000, See supra Note 16. 

18 Federal Trade Commission, supra 
note 15. 
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Inc. v. Farm Fresh Inc., Civ. Action 
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recognizes different levels of competition 
at which injury may occur: the primary 
line, consisting of the sellers’ competi- 
tors; the secondary line, which involves 
the sellers’ customers; and the tertiary 
level, which consists of those who pur- 
chase from seller’s customers. 3 Julian 
O. Von Kalinowski, Antitrust Laws and 
Trade Regulation (MB) § 38.01 (2000). 
See also Brooke Group Ltd. v. Brown & 
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the Robinson-Patman Act are: 1) cost 
justification; 2) changed conditions; or 
3) meeting competition. 15 U.S.C. §§ 
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31 Skitol & O’Neill, supra note 11. 
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3° Skitol & O’Neill, supra note 11, at 2- 
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40 Td. at 4. 
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tion 2(a) or Section 2(d) of the Robinson- 
Patman Act, 15 U.S.C. Section 13 (1997). 
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stream concerns of anti-competitive ex- 
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level in violation of Section 5 of the FTC 
Act, 15 U.S.C. § 45 (1997). See Grand 
Union Co. v. FTC, 300 F.2d 92, 98-99 
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restraint of competition if not stopped). 

47 Skitol & O’Neill, supra note 11, at 5. 

48 MacAvoy, supra note 15. 

at 

50 Id. See also supra note 21. 

51 Td. at 7 (citing Guides for Advertis- 
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ing Payments and Services, 16 C.F.R. 
§240.9, example 5 n. 1). 

52 Td. at 2 (citing Nicholas A. Pyle, vice 
president, Independent Bakers Associa- 
tion, Statement Before the Federal 
Trade Commission Hearing on Global 
and Innovation-Based Competition, at 1- 
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54 Letter to Robert Pitofsky, chairman, 
Federal Trade Commission, from Albert 
A. Foer, president of the American Anti- 
trust Institute (June 27, 2000) <http:/ 
www.antitrustinstitute.org/recent/78.cfm >. 

56 Id. Section 46(b) of the FTC Act 
grants the Commission power to “require 
. .. persons, partnerships, and corpora- 
tions . . . to file with the Commission in 
such form as the Commission may pre- 
scribe annual or special, or both annual 
and special, reports or answers in writ- 
ing to specific questions, furnishing to 
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may require as to the organization, busi- 
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and relation to other corporations, part- 
nerships, and individuals of the respec- 
tive persons, partnerships, and corpora- 
tions filing such reports or answers in 
writing. 15 U.S.C. §46(b) (1997). 
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Labor and Employment Law 


NLRB Holds Nonunionized Employees Have Right 


to Bring Coworker to Disciplinary Meetings 


ince the U.S. Supreme 

Court’s 1975 decision in 

N.L.R.B. v. Weingarten, 420 

U.S. 251 (1975), employees 
in unionized companies have had 
the right to have a union represen- 
tative sit in on investigatory inter- 
views and meetings that the em- 
ployees reasonably believe might 
result in discipline against them. 
On July 10, however, the board is- 
sued a controversial 3-2 decision 
that affords nonunion workers the 
right to have a coworker of their 
choice sit in on meetings that have 
the potential to result in disciplin- 
ary action. The case—Epilepsy 
Foundation of Northeast Ohio, 331 
N.L.R.B. 92 (2000)—not only rep- 
resents a significant departure from 
prior board precedent, but it also 
marks the first time in almost 15 
years that so-called Weingarten 
rights have been extended beyond 
the union setting. 


Case Background 

The facts giving rise to the board’s 
about-face are fairly straightfor- 
ward. Arnis Borgs and Ashraful 
Hasan, two Epilepsy Foundation 
specialists, claimed the foundation 
committed an unfair labor practice 
by discharging them for engaging 
in concerted activity protected by 
the National Labor Relations Act. 
Specifically, the employees claimed 
that after they sent a memorandum 
to management critical of their 
supervisor’s involvement in a 
project, each of them was asked to 
meet with the supervisor and a 
higher-level manager face-to-face. 
Hasan agreed to meet with manage- 


by Robert W. Edmund 


Employers should 
seek the guidance 
of counsel to assess 
whether the federal 
circuit court for 
their jurisdiction is 
likely to uphold 
the board's 
interpretation. 


ment alone, but Borgs claimed he 
was intimidated by the prospect of 
meeting with the managers by him- 
self and requested that Hasan be 
allowed to attend the meeting with 
him. The managers refused this re- 
quest, and Borgs continued to ex- 
press opposition to the meeting. The 
next day, Borgs was terminated for 
refusing to meet with the manag- 
ers, conduct that the managers 
claimed amounted to gross insub- 
ordination. A little over a month 
later, Hasan was also terminated 
in part because of his alleged re- 
fusal to accept supervision. 


The Board’s Decision 
The board ordered both employ- 
ees reinstated with back pay. Be- 
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cause Hasan did not request to have 
a coworker present during his meet- 
ing with management, the board 
did not fault the foundation for ask- 
ing to meet with him privately to 
discuss the memorandum he had 
coauthored. Nonetheless, the board 
did find that Hasan’s termination 
a month later was motivated by his 
participation in activity protected 
by the National Labor Relations 
Act. Specifically, the board thought 
the foundation terminated Hasan, 
at least in part, for assisting Borgs 
with writing a letter complaining 
about problems they were having 
with their supervisor and making 
repeated complaints about person- 
nel actions that the foundation had 
taken against him and Borgs. 

More significantly, though, the 
board found that Borgs had also 
engaged in protected concerted ac- 
tivity by requesting to have a co- 
worker attend his meeting with 
management. Departing from prior 
precedent, the board held that the 
Epilepsy Foundation violated the 
National Labor Relations Act by 
refusing to grant Borgs’ request and 
by subsequently terminating Borgs 
because of his refusal to meet with 
management one-on-one. 

In so holding, the three-member 
majority rejected several criticisms 
of their opinion offered by the two 
dissenting board members. To take 
just one example, the dissenters 
argued that the majority’s opinion 
violates nonunionized employers 
right to deal with individual em- 
ployees individually rather than 
collectively by forcing such employ- 
ers to accede to an employee’s re- 


fis 
| | | 


quest to have a coworker present at 
disciplinary meetings. In response, 
the majority emphasized that the 
right to have a coworker present 
during such interviews does not re- 
quire the employer to bargain with 
either the employee or the coworker 
witness over terms or conditions of 
employment and, consequently, the 
employer’s statutory rights are not 
infringed. 

The majority also noted that em- 
ployers are completely free to forego 
investigatory interviews and pursue 
other means of resolving employee 
discipline issues. The dissenters, 
however, pointed out that some em- 
ployers’ discomfort with having an 
additional employee witness at sen- 
sitive investigatory interviews may 
cause them to instead terminate and 
discipline employees without con- 
ducting thorough investigations or 
seeking out the disciplined 
employee’s version of events. 


Will History Repeat Itself? 
This is not the first time that the 
board has tried to extend 
Weingarten rights to nonunion em- 
ployees. In its 1982 Materials Re- 
search Corporation opinion, 262 
N.L.R.B. 1010 (1982), the board 
adopted the same position that it 
has taken in Epilepsy Foundation. 
Over the next three years, at least 
two circuit courts considered 
whether the board’s approach was 
consistent with the National Labor 
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board's holding 
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employers to make 
many material 
changes to their 
normal discipline 
and termination 
procedures. 


Relations Act. In E.I. du Pont de 
Nemours v. N.L.R.B., 707 F.2d 1076 
(9th Cir. 1983), the Ninth Circuit 
refused to enforce a board opinion 
holding that nonunion employees 
must be afforded the Weingarten 
rights, reasoning that the request of 
a single employee to have a coworker 
attend his disciplinary meeting did 
not amount to concerted activity 
protected by the act. In contrast, the 
Third Circuit enforced a board or- 
der in another case involving Du 
Pont that directed reinstatement of 
an employee discharged after he re- 
fused to go forward with a disciplin- 
ary meeting without a coworker 
present, reasoning that the board’s 
extension of these rights to non- 


union employees was a reasonable 
interpretation of the act. See EI. du 
Pont de Nemours & Co. v. N.L.R.B., 
724 F.2d 1061 (3d Cir. 1983). Sub- 
sequently, though, the Third Circuit 
granted the board’s request to va- 
cate the decision to allow the board 
to reconsider its position. See E.I. du 
Pont de Nemours & Co. v. N.L.R.B., 
733 F.2d 296 (3d Cir. 1984). On fur- 
ther reflection, the board reversed 
its stance and found that nonunion 
employees should not enjoy 
Weingarten rights, a position it ad- 
hered to for over a decade until its 
Epilepsy Foundation decision. See 
Sears, Roebuck & Co., 274 N.L.R.B. 
230 (1985); E.I. DuPont & Co., 289 
N.L.R.B. 627 (1988). 

Attorneys for the Epilepsy Foun- 
dation have already announced 
plans to appeal the board’s decision. 
Unfortunately, the differing inter- 
pretations of the act offered by the 
Third and the Ninth circuits make 
it difficult to predict just how the 
federal circuit courts will receive the 
board’s latest change of position. 


Practical Consequences 
of the Board’s Opinion 

While the board’s Epilepsy Foun- 
dation opinion is significant and 
may catch some employers by sur- 
prise, employers should not overre- 
act. Compliance with the board’s 
holding should not require employ- 
ers to make many material changes 
to their normal discipline and ter- 
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mination procedures. After all, the 
board’s ruling does not require em- 
ployers to inform employees that 
they have the right to have a wit- 
ness present during disciplinary 
meetings; nor must employers invite 
coworkers to witness such meetings. 
Rather, employers need only allow 
a coworker witness to sit in on meet- 
ings that the employee reasonably 
believes will result in discipline if 
the employee to be interviewed so 
requests. 

As a practical matter, many non- 
union employees may be unaware 
that they now have the right to have 
a coworker attend disciplinary meet- 
ings with them. Moreover, even 
when an employee makes a request 
to have a coworker sit in on such a 
meeting, the coworker’s role is lim- 
ited: The employer is under no obli- 
gation to bargain with either the 
employee or the coworker over the 
discipline at issue. 

Weingarten rights also extend 
only to meetings that are investiga- 
tory in nature. Accordingly, if an 
employer plans simply to inform one 
of its employees of a disciplinary 
decision it has already made, it need 
not grant the employee’s request to 
have a coworker present for the 
meeting. 

Although many commentators 
have pointed out that the Epilepsy 
Foundation opinion might encour- 


age employers to discipline or ter- 
minate employees without seeking 
employee input, employers should 
resist this temptation. As a practi- 
cal matter, employers will risk far 
more if they decide not to conduct 
thorough investigations before dis- 
ciplining or terminating employees 
than they will if they go forward 
with such meetings in the presence 
of a coworker witness. Not only 
could failure to conduct such inves- 
tigations cause employees to believe 
that discipline and termination de- 
cisions are made unfairly—thus en- 
couraging union organizing activ- 
ity—but failure to thoroughly 
investigate some employee com- 
plaints, especially in the harass- 
ment area, could itself result in li- 
ability under federal and state civil 
rights laws. 

Of course, the Epilepsy Founda- 
tion decision may make it more dif- 
ficult to maintain the confidential- 
ity of sensitive harassment and 
employee theft investigations. If 
confidentiality is compromised, the 
investigation’s effectiveness may 
suffer. Additionally, employers could 
face increased exposure to defama- 
tion and invasion of privacy claims. 
Employers can guard against this 
risk, however, by explaining the 
importance of confidentiality to the 
disciplined employee and the co- 
worker witness and by ensuring 


Wait for me right here. 


52 THE FLORIDA BAR JOURNAL/NOVEMBER 2000 


that their managers take copious 
notes of what is said during investi- 
gatory interviews. Ideally, these 
notes should reflect that the man- 
agers verbally emphasized the im- 
portance of maintaining confidenti- 
ality during the interview process. 

The board’s decision may also in- 
crease employers exposure to 
charges brought by terminated and 
disciplined employees who later 
claim—perhaps falsely—that they 
requested but were denied the right 
to have a coworker attend their ter- 
mination or disciplinary meeting. To 
create some evidentiary record of 
whether the employee requested the 
presence of a coworker witness, em- 
ployers might consider adding a 
check-off box to disciplinary forms 
and termination checklists that al- 
lows managers to check whether an 
employee did or did not make a re- 
quest to have a coworker present. 
Alternatively, if the employer gen- 
erally reviews these forms with em- 
ployees and wishes to avoid educat- 
ing its workforce about Weingarten 
rights, employers may consider cre- 
ating managers eyes only forms 
with similar check-off boxes. 

Before employers invest in mak- 
ing wholesale changes to their per- 
sonnel forms, however, they should 
seek the guidance of experienced 
legal counsel to carefully review and 
assess whether the federal circuit 
court for their jurisdiction is likely 
to uphold the board’s interpretation. 
Employers should also give some 
thought as to whether the upcom- 
ing election might alter the board’s 
political composition enough to re- 
sult in yet another change in posi- 
tion. After all, the last time the 
board tried to extend Weingarten 
rights beyond the union setting, it 
took less than three years for the 
board to change its mind. 
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Environmental and Land Use Law 


Snyder House Rules? 
The New Deference in the Review 
of Quasi-Judicial Decisions 


by T.R. Hainline, Jr., and Steven Diebenow 


hen the Florida Su- 

preme Court issued 

its opinion in Board 

of County Commis- 
sioners of Brevard v. Snyder, 627 So. 
2d 469 (Fla. 1993), landowners and 
developers cheered the decision as 
a victory for applicants seeking zon- 
ing changes from local govern- 
ments.' Rezonings, the Florida Su- 
preme Court ruled, were not 
legislative decisions entitled to def- 
erential review under the “fairly 
debatable” standard.” Rather, 
rezonings are “quasi-judicial” deci- 
sions, which need not be given such 
deference and must be supported by 
competent and substantial evi- 
dence.* Local governments com- 
plained that the decision in Snyder 
placed too heavy a burden on zon- 
ing boards and commissions‘ and 
would result in numerous losses on 
appellate review. 

The past seven years have dem- 
onstrated that the Snyder decision 
has been difficult for courts to ap- 
ply. Circuit courts must determine 
whether zoning decisions are sup- 
ported by competent and substan- 
tial evidence but also must avoid, 
on certiorari review, substituting 
their judgment for local zoning 
boards and “re-weighing” the evi- 
dence.’ District courts must deter- 
mine whether circuit court deci- 
sions meet the “essential 
requirements of law” but also must 
avoid, in a “second” certiorari re- 
view, undertaking any review of the 
evidence in the record.® 

Difficulty applying Snyder has 
recently been highlighted by the 
Florida Supreme Court’s decision in 


If, as the Florida 
Supreme Court held, 
rezonings are quasi- 

judicial decisions, 
then they must be 
subject to the 
requirements 
applicable to such 
decisions: written 
findings. 


Florida Power & Light Company v. 
City of Dania, No. SC 93940, 2000 
Fla. LEXIS 1220 (Fla. June 15, 
2000). In City of Dania, the Florida 
Supreme Court held that both the 
circuit court, which quashed the 
denial of a rezoning, and the dis- 
trict court, which quashed the cir- 
cuit court’s decision, had erred in 
their certiorari reviews under 
Snyder. The circuit court had been 
wrong to re-weigh the evidence; the 
district court had been wrong to re- 
view the record evidence at all.’ 
The difficulties which courts face 
today can be traced to the Snyder 
decision. Although Snyder required 
nondeferential review of rezonings 
as quasi-judicial decisions, it explic- 
itly did not require that written 


findings be included by local gov- 
ernments in such decisions.* Writ- 
ten findings, however, are a criti- 
cal ingredient in the review of 
quasi-judicial decisions.* They are 
necessary guideposts without which 
a circuit court is left to review the 
outcome of the local zoning board’s 
vote on the rezoning without the 
benefit of the board’s reasoning.”® 

In its required review of the evi- 
dence below, a circuit court apply- 
ing Snyder faces a “Catch-22”: the 
court cannot “re-weigh” the evi- 
dence or substitute its judgment for 
that of the zoning board, and yet, 
in the absence of written findings, 
any evidence which is relied upon 
by the circuit court in its review 
may or may not have been relied 
upon by the zoning board. Thus, in 
examining the record without the 
guidance afforded by written find- 
ings, the circuit court necessarily is 
“re-weighing” the evidence and sub- 
stituting its judgment for that of the 
zoning board. District courts, quick 
to find error in the “re-weighing” of 
evidence, urge circuit courts to 
search the record for any evidence 
in the record supporting the out- 
come of the zoning board’s vote." 
Exit nondeferential review of deci- 
sions which are quasi-judicial; en- 
ter deferential review of decisions 
which are, in effect, viewed as leg- 
islative. 


Prior to Snyder: Written 
Findings Are Necessary 
Before Snyder, Florida courts 
uniformly recognized the necessity 
of written findings to support quasi- 
judicial decisions and relied upon 
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such findings as the starting point 
in a circuit court’s review.” As ex- 
plained by Judge Zehmer in Irvine 
v. Duval County Planning Commis- 
sion, 466 So. 2d 357, 366 (Fla. 1st 
DCA 1985) (Zehmer, J., dissenting), 
approved, 495 So. 2d 167 (Fla. 1986), 
adopted after remand, 504 So. 2d 
1265 (Fla. 1st DCA 1986), findings 
benefit a reviewing circuit court by 
exposing the “decisional referents” 
below and eliminating “guess-work 
as to what facts alleged were found 
not to be true.”"* With findings, the 
circuit court “can first determine 
whether or not the facts found by the 
agency constitute lawful grounds for 
its action and, then, determine 
whether the evidence supports the 
finding|[s].”" In this way, findings 
operate to prevent a circuit court 
from “re-weighing” evidence or sub- 
stituting its judgment for that of the 
local zoning board."® 

Pre-Snyder courts also recognized 
that written findings operate to “de- 
politicize” and promote “objective 
rationality” in zoning decisions." In 
Lee County v. Sunbelt Equities, 619 
So. 2d 996 (Fla. 2d DCA 1993), the 
district court observed, “The re- 
quirement of providing specific rea- 
sons for a [rezoning], in accord with 
the characterization of such proceed- 
ings as quasi-judicial, should dimin- 
ish (if not altogether eliminate) the 
likelihood those mandatory findings 
will only mask the real reason [an] 
application was denied.””* 


Snyder: No Findings 
are Necessary 

In Snyder, the Florida Supreme 
Court acknowledged that written 
findings are “useful” but remarkably 
held, without explanation, that such 
findings are not required to support 
rezoning decisions.’ The court did 
not distinguish Irvine or other au- 
thorities which require written find- 
ings in quasi-judicial decisions;” nor 
did the court distinguish rezonings 
from other quasi-judicial zoning 
changes in which findings have been 
required.”' Indeed, it is an open 
question whether Irvine, which re- 
quired written findings in a zoning 
exception, remains good law on this 
issue.” 


Snyder forces circuit 
courts to begin with 
the outcome of the 
local zoning board’s 
vote and then review 
the entire record 
for any evidence 
supporting the 
outcome. 


Appellate Review 
Since Snyder 

Although it is unclear whether the 
Florida Supreme Court intended for 
Snyder to require a dramatically 
different review than described by 
Judge Zehmer in Irvine, that has 
been the indisputable result.”* In 
determining that rezonings are 
quasi-judicial decisions while at the 
same time eliminating the require- 
ment of written findings in such 
decisions, Snyder has radically al- 
tered appellate review of such deci- 
sions by circuit courts. 

First, in removing findings as the 
starting point for appellate review, 
Snyder forces circuit courts to begin 
with the outcome (denial or ap- 
proval) of the local zoning board’s 
vote and then review the entire 
record for any evidence supporting 
the outcome.“ By contrast, the re- 
view contemplated in Jrvine begins 
with the actual decision, including 
its reasoning and findings, followed 
by a review of the record to deter- 
mine whether the evidence supports 
the findings.” 

For example, if a local zoning 
board’s findings cite only traffic im- 
pacts as grounds for a denial, under 
Irvine the circuit court reviews the 
evidence which may support the 
finding of traffic impacts. It need not 
review evidence relating to issues 
such as environmental impacts, be- 
cause they were not cited by the lo- 
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cal board as reasons for the denial. 
Under Snyder, the circuit court must 
review the entire record to deter- 
mine whether it contains any com- 
petent and substantial evidence 
supporting a denial of the rezoning. 
This review could include evidence 
relating to environmental impacts. 
Thus, at a minimum, Snyder re- 
quires a much broader review of the 
evidence below than required under 
prior authorities. 

Second, as described above, the 
absence of written findings or a re- 
liance on written findings necessar- 
ily forces circuit courts to “re-weigh” 
evidence because they are provided 
no indication of what “weight” a lo- 
cal zoning board assigned to the evi- 
dence in the first instance. For ex- 
ample, a local zoning board may 
hear expert testimony in opposition 
to a rezoning but, when denying the 
rezoning, may rely only on evidence 
introduced by opposing neighbors 
which is neither competent nor sub- 
stantial.”° Under Snyder, a review- 
ing circuit court may uphold this 
decision because the record con- 
tained expert testimony, even 
though the local board did not rely 
upon or assign any “weight” to this 
expert testimony.’ This type of re- 
view bears little resemblance to the 
review of quasi-judicial decisions 
described in Irvine or Sunbelt Equi- 
ties.”® 

Third, the result of circuit court 
review without findings is that re- 
zoning outcomes are afforded great 
deference. If the record contains any 
evidence supporting the outcome, it 
will most likely be upheld.” As a 
practical matter, the requirement 
that the evidence be “competent and 
substantial” does not diminish the 
deference given the decision. The 
tests to determine whether evidence 
is either competent or substantial 
in this context can hardly be de- 
scribed as “bright line” tests.*° Lay 
witnesses have been held competent 
to testify on issues such as compat- 
ibility of uses and affects on prop- 
erty values.*! The prohibition on “re- 
weighing” evidence clearly makes it 
difficult for circuit courts to deter- 
mine that evidence is not “substan- 
tial. 


| 


Finally, the result of this deferen- 
tial review is that local zoning 
boards actually place themselves at 
a disadvaniage if they adopt writ- 
ten findings. If, indeed, a reviewing 
circuit court must uphold a rezon- 
ing decision if there is any compe- 
tent and substantial evidence in the 
record which supports the outcome, 
then why would a local board ever 
wish to limit the potential grounds 
for its decision by specifically iden- 
tifying them? If a board relied on the 
testimony of a traffic expert in op- 
position to a rezoning and ignored 
the testimony of an environmental 
expert also in opposition, why would 
it ever limit its potential grounds on 
review to only the traffic expert? 
Clearly there is no incentive for lo- 
cal zoning boards to adopt written 
findings explaining the basis of its 
decisions.** 


Conclusion 

If, as the Florida Supreme Court 
held seven years ago, rezonings are 
quasi-judicial decisions, then they 
must be subject to the requirements 
applicable to such decisions, the 
most important of which is the re- 
quirement of written findings. 
These decisions also must be sub- 
ject to a review which focuses on 
these findings and the actual deci- 
sion, as provided in Irvine, rather 
than the outcome. Without such 
findings and the review described by 
Judge Zehmer in Irvine, circuit court 
review of rezoning decisions will 
continue to be a daunting task. The 
confusion wrought by the Snyder 
decision will be magnified as more 
local zoning boards start to view the 
adoption of written findings as plac- 
ing them at a disadvantage on ap- 
pellate review and begin omitting 
written findings from their decision- 
making process altogether. O 


1 Landowners cheered because the 
Florida Supreme Court determined that 
rezoning decisions were quasi-judicial 
and agreed with the Fifth District Court 
of Appeal’s statement that, “since a prop- 
erty owner’s right to own and use his 
property is constitutionally protected, 
review of any governmental action de- 
nying or abridging that right is subject 


to close judicial scrutiny.” Snyder, 627 
So. 2d at 474. 

2 “The ‘fairly debatable’ test asks 
whether reasonable minds could differ 
as to the outcome of a hearing. If so, the 
court should sustain a county 
commission’s resolution.” Norwood- 
Norland Homeowners v. Dade County, 
511 So. 2d 1009, 1012 (Fla 3d D.C.A. 
1987) (citations omitted). The Florida 
Supreme Court first adopted the fairly 
debatable principle in City of Miami 
Beach v. Ocean Inland Co., 3 So. 2d 364 
(Fla. 1941), and it applied the principle 
to zoning decisions as late as Nance v. 
Town of Indialantic, 419 So. 2d 1041 
(Fla. 1982). 

3 Snyder, 627 So. 2d at 476. 

4 Id. at 472. 

5 Haines City Community Dev. v. 
Heggs, 658 So. 2d 523 (Fla. 1995); Edu- 
cation Dev. Ctr., Inc. v. City of West Palm 
Beach Zoning Bd. of Appeals, 541 So. 2d 
106 (Fla. 1989); Metropolitan Dade 
County v. Section 11 Property Corp.,719 
So. 2d 1204, 1205 (Fla. 3d D.C.A. 1998); 
Board of County Commissioners v. 
Webber, 658 So. 2d 1069 (Fla. 2d D.C.A. 
1995); City of Fort Lauderdale v. 
Multidyne Med. W. Management, 567 So. 
2d 955 (Fla. 4th D.C.A. 1990). 

6 Heggs, 658 So. 2d 523; Education 
Dev. Center, Inc., 541 So. 2d 106 (Fla. 
1989); Manatee County v. Kuenel, 542 
So. 2d 1356 (Fla. 2d D.C.A. 1989); St. 
Johns County v. Owings, 554 So. 2d 535 


(Fla. 5th D.CA. 1989). 

’ Florida Power & Light Co., No. SC 
93940, 2000 Fla. LEXIS 1220, at *11. 

8 Snyder, 627 So. 2d at 476. 

“(Rlequiring detailed findings of fact 
is manifestly helpful in assuring that ad- 
ministrative decisions are not the result 
of improper considerations.” Irvine v. 
Duval County Planning Comm’n, 466 So. 
2d 357, 366 (Fla. lst D.C.A. 1985) 
(Zehmer, J., dissenting). 

10 “Without [detailed findings], the re- 
viewing court would be compelled to 
grope in the dark and resort to guess 
work as to what facts the Board had 
found to be true and what facts alleged 
were not true.” Jd. (Zehmer, J., dissent- 
ing) (quoting Laney v. Holbrook, 8 So. 
2d 465, 468 (Fla. 1942)). 

Metropolitan Dade County v. 
Blumenthal, 675 So. 2d 598 (Fla. 3d 
D.C.A. 1995); Multidyne Med. W. Man- 
agement, 567 So. 2d 955 (Fla. 4th D.C.A. 
1990). 

2 “Tt has been repeatedly held by the 
courts of this state that in order to as- 
sure due process and equal protection of 
the laws, every final order entered by 
an administrative agency in the exercise 
of quasi-judicial functions must contain 
specific findings of fact upon which its 
ultimate action is taken.” Irvine v. Duval 
County Planning Comm’n, 466 So. 2d at 
366 (Fla. Ist D.C.A. 1985) (Zehmer, J., 
dissenting) (quoting Gentry v. Depart- 
ment of Prof'l & Occupational Regula- 
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tions, 283 So. 2d 386, 387 (Fla 1st D.C.A. 
1973); Accord, e.g., Hickey v. Wells, 91 
So. 2d 206 (Fla. 1957); Laney v. 
Holbrook, 8 So. 2d 465, 467 (Fla. 1942); 
Harvey v. Nuzum, 345 So. 2d 1106 (Fla. 
1st D.C.A. 1977); Edwards v. Division 
of Beverage, Bd. of Bus. Regulations, 278 
So. 2d 659 (Fla. 1st D.C.A. 1973); 
McCulley Ford, Inc. v. Calvin, 308 So. 
2d. 189 (Fla 1st D.C.A. 1975); Ford v. 
Bay County School Board, 246 So. 2d 119 
(Fla. Ist D.C.A. 1970); Powell v. Board 
of Public Instruction of Levy County, 229 
So. 2d 308 (Fla 1st D.C.A. 1970); Polar 
Ice Cream & Creamery Co. v. Andrews, 
150 So. 2d 504 (Fla. 1st D.C.A.1963); see 
also Sunbelt Equities, 619 So. 2d 996, 
998 n.1, 1000-1002 (Fla. 2d D.C.A. 
1993); City of Apopka v. Orange County, 
299 So. 2d 657, 660 (Fla. 4th D.C.A. 
1974). 

13 Irvine, 466 So. 2d at 366 n. 5 (Zehmer, 
J., dissenting) (quoting McDonald v. 
Department of Banking & Fin., 346 So. 
2d 569, 583 n. 12 (Fla. Ist D.C.A. 1977)). 

14 Td. (Zehmer, J., dissenting) (quoting 
Laney v. Holbrook, 8 So. 2d 465, 468 (Fla. 
1942)). 

15 Td. (Zehmer, J., dissenting) “It is not 
sufficient that the cited findings merely 
be general conclusions in the language 
of the statute or ordinance because such 
conclusions provide no way for the court 
to know on judicial review whether the 
conclusions have sufficient foundations 
in findings of fact.” Id. (Zehmer, J., dis- 
senting). 

16 Td.; see, e.g., Lynch-Davidson Motors 
Inc. v. Calvin, 308 So. 2d 197 (Fla. 1st 
D.C.A. 1975); McCulley Ford, Inc. v. 
Calvin, 308 So. 2d 189 (Fla 1st D.C.A. 
1975); Bill Kelley Chevrolet, Inc. v. 
Calvin, 308 So. 2d 199 (Fla. 1st D.C.A. 
1975); City of Apopka v. Orange County, 
299 So. 2d 657 (Fla. 4th D.C.A. 1974). 

17 Irvine, 466 So. 2d at 366 n. 5 (Zehmer, 
J., dissenting) (quoting McDonald v. 
Department of Banking & Finance, 346 
So. 2d 569, 583 n. 12 (Fla. 1st D.C.A. 
1977)). 

18 Sunbelt Equities, 619 So. 2d at 998 
n.1. 

19 Snyder, 627 So. 2d at 471. 

2 Compare the Florida Supreme 
Court’s statement in Snyder, 627 So. 2a 
at 471 (Fla. 1993), that, “while they may 
be useful, the board will not be required 
to make findings of fact [in quasi-judi- 
cial zoning decisions]” to Endnote 12, 


supra. 

21 See Sunbelt Equities, 619 So. 2d at 
998, n.1 (holding that written findings 
are beneficial in review of a rezoning); 
Irvine, 466 So. 2d at 365-366 (holding 
that written findings are required in 
review of a zoning exception); City of 
Apopka v. Orange County, 299 So. 2d at 
660 (holding that written findings re- 
quired in review of a zoning exception). 

22 See Florida Power & Light Co. v. City 
of Dania, No. SC 93940, 2000 Fla. LEXIS 
1220 (Fla. June 15, 2000); Leffler v. 
Sarasota County, No. 98-783-CA-01, 
1998 Fla. Env. LEXIS 313, 99 ER FALR 
45, (Fla. Cir. Ct. June 26, 1998). 

23 See Florida Power & Light Co. v. City 
of Dania, No. SC 93940, 2000 Fla. LEXIS 
1220 (Fla. June 15, 2000); Section 11 
Property Corp., 719 So. 2d 1204, 1205 
(Fla. 3d D.C.A. 1998); Blumenthal, 675 
So. 2d 598 (Fla. 3d D.C.A. 1995). 

24 See Id. 

25 See Irvine v. Duval County Planning 
Comm’n, 466 So. 2d 357 (Fla. 1st D.C.A. 
1985) (Zehmer, J., dissenting). See also 
cases cited supra note 16. 

26 Lay opinion or citizens’ “nonexpert” 
testimony may form the basis of compe- 
tent and substantial evidence provided 
that it is based on facts. See Metropoli- 
tan Dade County v. Blumenthal, 675 So. 
2d 598 (Fla. 3d D.C.A. 1995); Miami- 
Dade County v. New Life Apostolic 
Church of Jesus Christ, Inc., 750 So. 2d 
738 (Fla 3d D.C.A. 2000). 

27 Florida Power & Light Co. v. City of 
Dania, No. SC 93940, 2000 Fla. LEXIS 
1220 (Fla. June 15, 2000); Section 11 
Property Corp., 719 So. 2d 1204, 1205 
(Fla. 3d D.C.A. 1998); Blumenthal, 675 
So. 2d 598 (Fla. 3d D.C.A. 1995); 
Multidyne Med. W. Mgt., 567 So. 2d 955 
(Fla. 4th D.C.A. 1990). 

28 Irvine v. Duval County Planning 
Comm'n, 466 So. 2d 357 (Fla. 1st D.C.A. 
1985) (Zehmer, J., dissenting), approved, 
495 So. 2d 167 (Fla. 1986), adopted af- 
ter remand, 504 So. 2d 1265 (Fla. 1st 
D.C.A. 1986); Sunbelt Equities, 619 So. 
2d 996 (Fla. 2d D.C.A. 1993). 

29 See Florida Power & Light Co. v. City 
of Dania, No. SC 93940, 2000 Fla. LEXIS 
1220 (Fla. June 15, 2000); Section 11 
Property Corp., 719 So. 2d 1204, 1205 
(Fla. 3d D.C.A. 1998); Blumenthal, 675 
So. 2d 598 (Fla. 3d D.C.A. 1995); 
Multidyne Med. W. Mgt., 567 So. 2d 955 
(Fla. 4th D.C.A. 1990). 
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3° “Substantial evidence has been de- 
scribed as such evidence as will estab- 
lish a substantial basis of fact from 
which the fact at issue can be reason- 
ably inferred. We have stated it to be 
such relevant evidence as a reasonable 
mind would accept as adequate to sup- 
port a conclusion. In employing the ad- 
jective ‘competent’ to modify the word 
‘substantial, we are aware of the famil- 
iar rule that in administrative proceed- 
ings the formalities and the introduction 
of testimony common to the courts of 
justice are not strictly employed. We are 
of the view, however, that the evidence 
relied upon to sustain the ultimate find- 
ing should be sufficiently relevant and 
material that a reasonable mind would 
accept it as adequate to support the con- 
clusion reached. To this extent, the ‘sub- 
stantial’ evidence should also be ‘com- 
petent.” (Citations omitted.) DeGroot v. 
Sheffield, 95 So. 2d 912, 916 (Fla. 1957); 
Pollard v. Palm Beach County, 560 So. 
2d 1358 (Fla. 4th D.C.A. 1990). 

31 Section 11 Property Corp., 719 So. 2d 
1204, 1205 (Fla. 3d D.C.A. 1998); 
Blumenthal, 675 So. 2d 598, 607 (Fla. 
3d D.C.A. 1995); Sunbelt Equities, 619 
So. 2d 996 (Fla. 2d D.C.A. 1993); 
Multidyne Med. W. Mgzt., 567 So. 2d 955, 
957 (Fla. 4th D.C.A. 1990). 

32 Florida Power & Light Co. v. City of 
Dania, No. SC 93940, 2000 Fla. LEXIS 
1220 (Fla. June 15, 2000). 

33 This result is contrary to the explicit 
reasoning in Irvine that, “[t]o meet due 
process requirements, it is necessary 
that the agency set out detailed facts 
found from the evidence so that a court 
authorized to review the matter on cer- 
tiorari can first determine whether or 
not the facts found by the agency con- 
stituted lawful grounds for its action 
and, then, determine whether the evi- 
dence supports the findings.” Irvine, 466 
So. 2d at 366 (Zehmer, J., dissenting). 
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Criminal Law 


Sentencing Guidelines and Statutory Maximums 
in Florida: How Best to Respond to Apprendi 


he United States Supreme 

Court’s “largely over 

looked” decision in 

Apprendi v. New Jersey, 
120 S. Ct. 2348 (2000), announced 
on June 26, 2000, “could,” accord- 
ing to one commentator, “jeopardize 
federal sentencing guidelines and 
similar state systems,”! including 
Florida’s. While there is consider- 
able dispute over how much of sen- 
tencing guidelines law Apprendi 
has rendered unconstitutional,” it 
is clear that the federal Supreme 
Court has effectively overruled the 
Florida Supreme Court’s July 1998 
decision in Mays v. State, 717 So. 
2d 515 (Fla. 1998), holding that sen- 
tencing maximums contained in 
F.S. §775.082(3) do not limit the 
sentences under the guidelines. 
Further, Apprendi has drastically 
limited the impact of the statutory 
language construed in Mays,’ as 
well as the similar provision in the 
now-applicable Criminal Punish- 
ment Code, providing “If the lowest 
permissible sentence under the code 
exceeds the statutory maximum 
sentence as provided in s. 775.082, 
the sentence required by the code 
must be imposed.” This column dis- 
cusses these implications of 
Apprendi for sentencing law in 
Florida’ and suggests the best way 
to respond to them: to repeal the 
quoted language. 


Guideline Sentences and 
Statutory Maximums 

Florida first implemented sen- 
tencing guidelines for noncapital 
felonies in 1983, through the 
rulemaking power of the state Su- 


by Robert Batey 


Florida should return 
to the rule followed 
prior to 1994 and 
adopted in all other 
jurisdictions that a 
guideline sentence 
may not exceed the 
statutory maximum. 


preme Court.® Following the model 
in every other jurisdiction that had 
adopted guidelines, the Florida Su- 
preme Court ruled that no guide- 
line sentence for a noncapital felony 
could exceed the maximum sen- 
tence authorized by statute for that 
crime.’ In other words, the statu- 
tory maximums found in F:S. 
§775.082(3) were just that: maxi- 
mums that a guidelines sentence 
could not lawfully exceed. 

A decade later the Florida Legis- 
lature substituted its version of 
guidelines for those the judiciary 
had evolved.* Among the many 
changes wrought by the legislature 
in drafting what eventually became 
the Criminal Punishment Code was 
to allow guideline sentences to ex- 
ceed the statutory maximum. Such 
a provision first became effective in 


1994; the language quoted above, 
which carries forward the same 
policy, was adopted in 1998. 

The Florida Supreme Court con- 
strued the predecessor provision in 
Mays v. State. Convicted of aggra- 
vated assault for pulling a knife on 
another while threatening to kill 
him, Albert Mays’ guideline sen- 
tence was 67.8 months, while the 
statutory maximum for his crime 
was only 60 months. At trial and on 
appeal Mays objected to any sen- 
tence over 60 months, but the 
Florida Supreme Court unani- 
mously rejected his argument, re- 
lying explicitly on the statutory lan- 
guage allowing a guideline sentence 
to exceed the statutory maximum.’ 
Thus the primacy of the guideline 
sentence over the statutory maxi- 
mum seemed firmly established in 
Florida—until the U. S. Supreme 
Court had its say. 


Apprendi v. New Jersey 

For his armed harassment of an 
African-American family, New Jer- 
sey prosecuted Charles Apprendi for 
possession of a firearm for an un- 
lawful purpose, a crime punishable 
by a maximum of 10 years’ impris- 
onment; however, under New 
Jersey's hate crime statute, the sen- 
tence was eligible for enhancement 
to 20 years, if the sentencing judge 
found by a preponderance of the 
evidence that Apprendi’s purpose 
was to intimidate another because 
of his race. The judge made the nec- 
essary finding and sentenced 
Apprendi to 12 years. 

In every court in which he ap- 
peared, Apprendi argued that this 
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sentence violated his constitutional 
right to due process. He finally 
found a sympathetic ear in the U. 
S. Supreme Court, which held five- 
to-four that “[o]ther than the fact of 
a prior conviction, any fact that in- 
creases the penalty for a crime be- 
yond the prescribed statutory maxi- 
mum must be submitted to a jury, 
and proved beyond a reasonable 
doubt.”'° 

The Apprendi majority justified 
its constitutional rule with an ex- 
tensive discussion of a number of 
previous decisions, highlighting 
United States v. Gaudin, 515 U.S. 
506 (1995) (materiality element in 
federal crime is an issue for the jury, 
not the judge); Mullaney v. Wilbur, 
421 U.S. 684 (1975) (shifting bur- 
den of persuasion to defendant on 
heat-of-passion mitigation of mur- 
der to manslaughter violates due 
process); and Jones v. United States, 
526 U.S. 227 (1999) (any fact, other 
than a prior conviction, that in- 
creases a maximum sentence under 
federal law must be charged in an 
indictment) (5-4 decision); while dis- 
tinguishing Patterson v. New York, 
432 U.S. 197 (1977) (shifting bur- 
den of persuasion to defendant on 
extreme-emotional-disturbance 
mitigation of murder to manslaugh- 
ter does not violate due process); 
McMillan v. Pennsylvania, 477 U.S. 
79 (1986) (fact triggering a manda- 
tory minimum sentence need not be 
found by a jury beyond a reasonable 
doubt); and Almendarez-Torres v. 
United States, 523 U.S. 224 (1998) 
(prior record need not be charged in 
an indictment for a federal crime, 
even when it increases the maxi- 
mum sentence for the crime 
charged) (5-4 decision). Justice Tho- 
mas’ concurrence, joined by Justice 
Scalia, went further, indicating a 
willingness to overrule both 
McMillan and Almendarez-Torres, if 
not Patterson."' Justice O’Connor’s 
dissent, joined by three others, was 
just as vocal as the majority in 
championing the questioned deci- 
sions and distinguishing those cases 
that undercut them.” 

This column is not the place to 
consider who had the better side of 
the argument in Apprendi. It is 
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A Florida court 
considering a 
sentence exceeding 
the statutory 
maximum must 
evaluate that 
sentence in light of 
the Apprendi 
majority. 


enough for present purposes to 
count votes and to forecast what the 
prevailing side’s rule might signify 
for guideline sentencing law in 
Florida. The upshot appears to be 
the overruling of Mays and a severe 
restriction on the capacity of guide- 
line sentences under Florida’s 
Criminal Punishment Code to ex- 
ceed the statutory maximums enun- 
ciated in §775.082. 


Sentences Exceeding 
Statutory Maximum 

Because the Florida Legislature’s 
assertion that a guideline sentence 
may exceed the statutory maximum 
cannot override the due process 
right recognized in Apprendi, that 
decision has effectively overruled 
Mays v. State, which accepted the 
legislature’s assertion as control- 
ling. Consequently, a Florida court 
considering a sentence exceeding 
the statutory maximum must evalu- 
ate that sentence in light of the rule 
enunciated by the Apprendi major- 
ity. 

To satisfy that rule, any fact that 
raises the sentence above the statu- 
tory maximum (other than a previ- 
ous conviction) must have been 
found by the jury beyond a reason- 
able doubt. This means that a num- 
ber of relevant factors once deter- 
mined by the judge at sentencing 
must now be submitted to a jury: the 
extent of victim injury, whether the 
defendant held any “legal status” 


(such as being incarcerated or in vio- 
lation of a bond) or was on proba- 
tion at the time of the crime, 
whether the defendant possessed a 
firearm during the crime, member- 
ship in “a criminal street gang,” and 
whether the defendant committed 
domestic violence in the presence of 
a child.'® Because a few other sen- 
tencing factors rely entirely on pre- 
vious convictions—such as prior 
record, a prior capital felony, and a 
history of auto theft'*—they should 
not require a jury finding,” but a 
jury determination will probably be 
necessary for sentencing factors re- 
lying only partially on prior record, 
such as having previously commit- 
ted a serious felony and having been 
out of community control for less 
than three years when the current 
offense was committed.'® 

Two ways of satisfying Apprendi’s 
requirements suggest themselves: 
the use of special verdicts regard- 
ing the factors mentioned above, 
which the jury would consider dur- 
ing its general deliberations, or 
holding a separate sentencing pro- 
ceeding after the jury returns a ver- 
dict of guilty, so that the jury might 
then consider the relevant factors. 
Special verdicts might work for 
some sentencing factors, like victim 
injury, possession of a weapon, and 
presence of a child during domestic 
violence. But their use would en- 
counter the traditional American 
hostility to special verdicts in crimi- 
nal cases.’’ Even were this hostility 
overcome, special verdicts would be 
inappropriate for other sentencing 
factors, such as legal status, mem- 
bership in a street gang, or commis- 
sion of the crime soon after release 
from a serious felony, because their 
resolution would require the intro- 
duction of evidence highly prejudi- 
cial to the defendant during the guilt 
phase of the trial. Adoption of a cum- 
bersome “penalty phase” process, 
similar to that now applicable in 
capital cases,'* seems unavoidable. 

Legislation or court rules will be 
necessary to implement these new 
procedures. Before such steps are 
taken, another option ought to be 
considered. Because relatively few 
Florida guideline sentences exceed 
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the statutory maximum,” the pro- 
cedural rigmarole required to vali- 
date such sentences under Apprendi 
hardly seems worth the effort. This 
author’s guess is that even if new 
procedures are adopted, prosecutors 
in the vast majority of criminal 
cases will obviate the need for spe- 
cial verdicts and penalty phase pro- 
ceedings by stipulating to a guide- 
line sentence no higher than the 
statutory maximum. The author’s 
recommendation is that the Florida 
Legislature formalize this 
prosecutorial preference, and avoid 
the need for any new procedures, by 
enacting the rule applicable in ev- 
ery other guidelines system of which 
he is aware, that a guideline sen- 
tence may not exceed the statutory 
maximum. 

The legislature could accomplish 
this step by deleting the language 
in §921.0024(2) quoted in the first 
paragraph of this column.” This 
amendment would allow the guide- 
lines system to function as it did 
before Apprendi, with the judge find- 
ing various sentencing factors after 
a jury determination of guilt. The 
only difference would be that regard- 
less of the sentence suggested by the 
guidelines, the sentence imposed 
could not exceed the statutory maxi- 
mum. Thus, the statutory maxi- 
mums would function as the upper 
limits for all sentences under the 
guidelines. This amendment would 
preserve the procedural flexibility of 
the current guidelines system, while 
protecting the due process rights 
recognized in Apprendi, at an insig- 
nificant cost to the state in terms of 
punishment forgone. 

Some die-hard partisan of 
Florida’s current guidelines regime 
may suggest that there is an even 
simpler way to deal with the prob- 
lem created by Apprendi v. New Jer- 
sey: Why not raise the statutory 
maximums in §775.082(3)? This 
strategy is unwise for two reasons. 
First, the maximums contained in 
that section are already very high: 
life imprisonment for life felonies, 
life for some first degree felonies and 
30 years for the others, 15 years for 
second degree felonies, and five 
years for third degree felonies.”! Sec- 


ond, and more importantly, the 
Apprendi Court strongly implied 
that it would view such legislative 
behavior (what some commentators 
have already begun to call 
“Apprendi evasion”’) as constitu- 
tionally suspect. In response to a 
suggestion by the dissenters in 
Apprendi that the majority’s rule 
could be circumvented by a 
legislature’s “extending all statutory 
maximum sentences to, for example, 
50 years,” the Court responded fore- 
bodingly, “[I]f such al[] . . . revision . 
. . were enacted for the purpose the 
dissent suggests, . . . we would be 
required to question whether the 
revision was constitutional under 
this Court’s prior decisions,” citing 
Patterson v. New York and Mullaney 
v. Wilbur.” 

Florida must accept Apprendi v. 
New Jersey, rather than try to avoid 
it. The state must accept that Mays 
uv. State is no longer good law, and 
that the impact of the language re- 
garding statutory maximums in F:S. 
§921.0024(2) has been significantly 
curtailed. Rather than invent a cum- 
bersome process of special verdicts 
and penalty phase proceedings in 
order to save that language from 
unconstitutionality, Florida should 
abandon the language, returning to 
the rule followed in Florida prior to 
1994 and adopted in all other juris- 
dictions with sentencing guidelines, 


that a guideline sentence may not 
exceed the statutory maximum. UO 


1 Brooke A. Masters, High Court Rul- 
ing May Rewrite Sentencing, WaSHING- 
TON Post, July 23, 2000, at Al. See also 
Robyn E. Blumner, Court Says Juries, 
Not Judges, Must Decide the Crime, Sr. 
PETERSBURG TIMES, Aug. 6, 2000, at 3D. 

2 See generally Masters, supra note 1 
(quoting judges, lawyers, and a law pro- 
fessor). For the first cases dealing with 
Apprendi’s impact in federal court, see 
United States v. Aguayo-Delgado, 2000 
WL 988128 (8th Cir. July 18, 2000); 
United States v. Sheppard, 2000 WL 
988127 (8th Cir. July 18, 2000). 

3 “Tf a recommended sentence under 
the guidelines exceeds the maximum 
sentence otherwise authorized by s. 
775.082, the sentence under the guide- 
lines must be imposed, absent a depar- 
ture.” Fa. Stat. §921.001(5) (1999); see 
also Fa. Stat. §921.0014(2) (same lan- 
guage). 

* Fra. Stat. §921.0024(2). 

5 While this column concerns 
Apprendi’s impact on Florida’s sentenc- 
ing guidelines, the opinion also casts 
doubt on other state sentencing provi- 
sions. Most obvious is Florida’s hate 
crime statute, Fia. Stat. §775.085 
(1999), which bears similarities to the 
New Jersey statute applied in Apprendi. 
See supra note 10. Also arguably vulner- 
able are the habitual offender provisions 
in Fia. Stat. §775.084 (1999). See supra 
note 16. 

® See generally Robert Batey & 
Stephen M. Everhart, The Appeal Pro- 
vision of Florida’s Criminal Punishment 
Code: Unwise and Unconstitutional, 11 
U. Fra. J.L. & Pus. Por’y 5, 9-13 (1999). 

7 See Fra. R. Crim. P. 3.701(d)(10). 
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8 See generally Batey & Everhart, su- 
pra note 6, at 14-19. 

See 717 So. 2d at 516 (quoting 
Star. §921.001(5); see supra note 3); id. 
(Pariente, J., concurring in part and dis- 
senting in part) (“I concur that the trial 
court had authority to exceed the statu- 
tory maximum of 60 months’ incarcera- 
tion.”). 

The dispute in Mays between the 
four-man majority and the three con- 
curring and dissenting justices re- 
garded how far over the statutory 
maximum the sentencing judge could 
go. The majority allowed deviation up 
to 25 percent above the guideline sen- 
tence pursuant To Fura. Start. 
§921.0014(2) (1999), which establishes 
a recommended range between 75 per- 
cent and 125 percent of the guideline 
sentence (and thus approved Mays’ ac- 
tual sentence of 70 months), while the 
concurring and dissenting judges 
would have limited the sentencing 


judge to the guideline sentence itself, 
because it already exceeded the statu- 
tory maximum. Compare 717 So. 2d at 
515-16 with id. at 516-19 (Pariente, 
J., concurring in part and dissenting 
in part). 

The currently applicable provision, 
in §921.0024(2), will probably rekindle 
this dispute, though in a somewhat 
altered form. If the lowest permissible 
sentence, which is defined as 75 per- 
cent of the guideline sentence, exceeds 
the statutory maximum, the provision 
states that “the sentence required by 
the code must be imposed.” This lan- 
guage may be read to allow the court 
to select a sentence anywhere between 
75 percent and 100 percent of the 
guideline sentence (a holding similar 
to the Mays majority’s), or it may be 
construed to limit the court to the low- 
est permissible sentence (reasoning 
similar to that of the concurring and 
dissenting justices in Mays). 
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10 120 S. Ct. at 2362-63. This holding 
renders Florida’s hate crime statute, 
Fra. Stat. §775.085 (1999), constitu- 
tionally suspect. See supra note 5. 

See 120 S. Ct. at 2378-80 (Thomas, 
J., concurring). While casting doubt on 
McMillan and Almendarez-Torres, the 
Apprendi Court left their reconsidera- 
tion to another day. See 120 S. Ct. at 
2361 n.13, 2362 & n.15. 

2 A further dissent by Justice Breyer 
questioned the majority’s rule as un- 
wise policy, sparking a rejoinder from 
Justice Scalia in a brief concurring 
opinion of his own. 

13 See Stat. §§921.0021(3), 
.0024(1)(b) (1999). 

14 See id. §921.0024(1)(b). 

15 This conclusion assumes that the 
Supreme Court will not overrule 
Almendarez-Torres, 523 U.S. 224 
(1998), a possibility the Apprendi ma- 
jority raised and a result the Thomas 
concurrence advocated. See supra note 
11 and accompanying text. If 
Almendarez-Torres is overruled, even 
these factors would require a jury find- 
ing beyond a reasonable doubt. 

16 See FLA. Stat. §921.0024(1)(b) (1999). 

17 See generally United States v. Spock, 
416 F.2d 165 (1st Cir. 1969); 5 Wayne R. 
LaFave, JEROLD H. IsraEL & NANcy J. 
KING, CRIMINAL PROCEDURE §24.10(a), at 
611-15 (2d ed. 1999). 

18 See Fia. Stat. §921.141 (1999). 

18 A district court of appeal judge ex- 
pressed this opinion to me in private 
conversation, confirming my own im- 
pression. 

20 It would also be necessary to delete 
the similar language in Fua. Star. 
§§921.001, .0014(2) (1999), see supra 
note 3, because those provisions would 
still apply in prosecutions for acts com- 
mitted prior to October 1, 1998, the ef- 
fective date of §921.0024(2). 

21 See id. §775.082(3) (1999). 

22 This phrase popped up on the e-mail 
discussion list Crimprof, which is lim- 
ited to teachers of criminal law and 
procedure, in the weeks after Apprendi 
was decided. 

23 120 S. Ct. at 2363 n.16 (citing 432 
U.S. at 210; 421 U.S. at 698-702). 
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Trial lawyers Forum 


The Impact of Gooding on Actions for 
Malpractice in the Treatment of Malignant Disease 


he holding in Gooding v. 

University Hospital 

Building, Inc., 445 So. 2d 

1015 (Fla. 1984), has pro- 
foundly influenced, and continues 
to influence, malpractice suits in- 
volving the treatment of malignant 
disease in Florida. This article ana- 
lyzes Gooding and evaluates its 
impact. 

On October 4, 1976, Mr. Gooding 
developed abdominal pain at home 
and fainted. His wife contacted his 
gastroenterologist, Dr. Borland, 
and informed him of what had hap- 
pened. Mr. Gooding was then trans- 
ported to the emergency room of the 
Memorial Hospital in Jacksonville. 
The emergency room staff did not 
take a history or examine Mr. 
Gooding. Their belief was that Dr. 
Borland, who was in the hospital, 
would be coming to the emergency 
room shortly. However, Dr. Borland 
did not respond to repeated paging. 
In the interim, Mr. Gooding com- 
plained of increasing abdominal 
pain and shortness of breath. Dr. 
Borland arrived in the emergency 
room as Mr. Gooding died. Mr. 
Gooding had been in the hospital 
some 45 minutes. Death was due to 
a ruptured aortic aneurysm. 

Mrs. Gooding brought suit for 
wrongful death against the hospi- 
tal, alleging negligence by the emer- 
gency room staff for their failure to 
take any action during her 
husband’s stay in the hospital. The 
trial court instructed the jury that 
they could find for Gooding if the 
hospital had destroyed his chance 
of survival. The jury awarded 
$300,000 in compensatory damages 


by Cyril Toker 


As applied to 
malignant disease, 
is the holding 
interpreted in terms 
of the language of 
Gooding (survival), or 
in terms of the facts 
of Gooding (cure). 


to Gooding’s estate. On appeal the 
First District Court of Appeal re- 
versed, reasoning that the trial 
court should have directed a verdict 
in favor of the hospital because 
Gooding’s chances of survival would 
have been no more than even with 
proper treatment.' The Supreme 
Court of Florida affirmed the dis- 
trict court’s ruling. 


Supreme Court’s Holding 
The Supreme Court reiterated 
the district court’s belief that Mr. 
Gooding did not have any more than 
an even chance of survival. The 
Supreme Court rejected a mere de- 
crease in any chance of survival as 
a basis for awarding damages. In- 
stead, it cited Cooper v. Sisters of 
Charity of Cincinnati, Inc., 27 Ohio 
St.2d 242, 253-254, 272 N.E.2d 97, 
104 (1971), and established two re- 
quirements for awarding damages 


in a medical malpractice action. 
First, there must be evidence of a 
greater-than-even chance of sur- 
vivai in the absence of negligence. 
Second, if this requirement is met, 
proximate causation demands the 
additional showing that it is more 
likely than not that the decreased 
survival has resulted from the 
defendant’s negligence. It must be 
established that the negligence 
probably reduced survival. A mere 
possibility that it may have reduced 
survival will not suffice. 


Survival Versus Cure 

“Cure” signifies eradication of the 
disease process. “Survival” denotes 
continued existence in the presence 
of disease, which may or may not 
be clinically detectable. The medi- 
cal situation in Gooding is sharply 
delimited. The issue is not one of 
survival, even though it is couched 
in this language. The issue is one 
of cure. For Mr. Gooding to have 
survived, the aneurysm would have 
to have been eradicated. It is not 
possible to exist with a ruptured 
aortic aneurysm. The aneurysm is 
either successfully resected, and the 
patient cured, or the patient will 
face imminent death. 

The facts of Gooding, therefore, 
refer to cure. The question is 
whether the holding, as applied to 
malignant disease, is to be inter- 
preted in terms of the language of 
Gooding (survival), or in terms of 
the facts of Gooding (cure). 


Survival Versus Cure 
with Malignant Disease 
In Gooding the issue was that of 
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cure. In the case of malignant dis- 
ease, however, three different situ- 
ations may be encountered. In the 
first, cure is probable at the outset, 
but, as a result of negligence, the 
chance of eradicating the disease 
has been lost. The second and third 
categories are those in which cure 
is improbable, but varying periods 
of survival exist. In the second group 
the patient has died prematurely as 
a result of negligence (wrongful 
death). In the third group the pa- 
tient is living, but his or her life ex- 
pectancy, already shortened by the 
disease, has been reduced even fur- 
ther through negligence. 


Chance of Cure Lost 
Through Negligence 

In Mezrah v. Bevis, 593 So. 2d 
1214 (Fla. 2d DCA1992), the physi- 
cian failed to diagnose breast can- 
cer. Expert testimony established 
that had it not been for the 
defendant’s negligence the cancer 
would probably have been cured. 
The court cited Gooding in holding 
for the plaintiff. 

Of interest in Mezrah is the court’s 
use of the word “cure,” a clear refer- 
ence to the facts of Gooding, rather 
than the use of the expression “sur- 
vival” as in Gooding itself. The case 
illustrates the application of 
Gooding whe initial cure is probable 
and undisputed. This probability 
satisfies the first requirement of 
Gooding, and, if the loss of this prob- 
ability through negligence is estab- 
lished, the plaintiff may recover 
damages because the causation re- 
quirement is satisfied as well. 
Whether, however, Gooding will in- 
variably be applied in these situa- 
tions is not certain. 

In Swain v. Curry, 595 So. 2d 168 
(Fla 5th DCA 1992), a 43-year-old 
patient presented with a breast 
lump in May 1987. Treatment was 
delayed until June 1988, when the 
cancer was removed. The patient 
instituted suit, claiming, inter alia, 
a significant reduction in life expect- 
ancy as a result of negligence. The 
trial court rendered summary judg- 
ment for the physician, declaring 
that the patient had failed to estab- 
lish a cause of action. The appellate 


court reversed, and remanded the 
case for a jury determination in view 
of conflicting medical testimony. 
The opinion is of particular interest 
in that it tacitly ignored Gooding. 
One of the medical experts had tes- 
tified that, with proper treatment, 
the patient could have expected a 90 
to 95 percent chance of “survival.” 
Evidently, in this context, “sur- 
vival” meant “cure.” There was tes- 
timony that as a consequence of de- 
lay the opportunity had been lost, 
and the patient now faced a 65 per- 
cent likelihood of recurrence. On the 
basis of this evidence, both require- 
ments of Gooding were clearly sat- 
isfied. However, even though it 
might properly have done so, the 
court did not cite Gooding in this 
connection. It referred, instead, to 
Florida cases which had established 
the principle of recovery for “any 
aggravation of an existing disease,” 
citing Taylor Imported Motors, Inc. 
v. Smiley, 143 So. 2d 66 (Fla. 2d 
DCA 1962), and other examples. 
“Aggravation of an existing disease” 
represents the very antithesis of 
Gooding, which, in its demand for 
eradication of the disease, implicitly 
denies recovery when the disease 
persists. Swain, therefore, is some- 
what enigmatic when we seek to pre- 
dict the application of Gooding in 
cases when a chance of cure has been 
compromised through negligence. 


Application of Gooding in 
Actions for Wrongful Death 
A simple hypothetical, not di- 
vorced from reality, will be em- 
ployed. Assume that the patient (P) 
is diagnosed as having a malignant 
tumor. Cure is unlikely. Nonethe- 
less, even though recurrence and a 
fatal outcome are probable, P may 
live for many years. The prognosis 
is then expressed in terms of sur- 
vival at specified periods: five-year 
survival, 10-year survival, etc. Thus, 
in the case of P, the chance of sur- 
viving 10 years may be 20 percent. 
However, the chance of surviving 
five years may be 70 percent. If, as 
a result of negligence, P expires af- 
ter one year, P might effectively 
have lost at least four years of life. 
The question would then arise as to 
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which figure controlled: the 20 per- 
cent chance of survival at 10 years 
(ultimate prognosis) or the 70 per- 
cent chance of survival at five years 
(intermediate prognosis). If the ulti- 
mate prognosis controlled, the more 
likely than not test of survival would 
not be satisfied, and recovery would 
not be allowed. Under these circum- 
stances the probability of eventual 
death from the tumor would be dis- 
positive. Effectively, if cure was not 
probable at the outset, there would 
be no chance of recovery in the suit. 
This would be the case even though 
the patient might have survived for 
many years with treatment; and 
even though, as a result of negli- 
gence, the reduction in years sur- 
vived might have been substantial. 
If, however, the intermediate prog- 
nosis controlled, the more likely 
than not test of survival would be sat- 
isfied, and recovery might be allowed 
if the second element of Gooding was 
met: proximate causation. 

We are required, in summary, to 
resolve the following question in re- 
lation to wrongful death: “Does the 
probability of ultimate death from 
the malignancy preclude recovery 
for wrongful death where premature 
death has resulted from negli- 
gence?” For an answer we turn to 
the cases. 


The Cases 

In Williams v. Bay Hospital, Inc., 
471 So. 2d 626 (Fla. 1st DCA 1985), 
an X-ray of the patient’s chest in 
August 1980 revealed abnormali- 
ties. The patient was not informed 
of these changes, and consequently, 
she was not treated for the cancer 
that had produced them. In April 
1981 disseminated lung cancer was 
found and she died in December 
1981. According to experts, had a 
proper diagnosis been made, her life 
would with reasonable probability 
have been extended by several 
months. Both the trial court and the 
court of appeals, citing Gooding, elimi- 
nated any possibility of an action for 
wrongful death on the ground that, 
despite any treatment, she would 
probably not have survived. 

In Tappan v. Florida Medical Cen- 
ter, Inc., 488 So. 2d 630 (Fla. 4th 
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DCA 1986), the claimant’s husband 
died of lung cancer. Medical testi- 
mony established that had he re- 
ceived proper treatment he would 
have lived six or eight months 
longer. Both the trial court and the 
court of appeals applied Gooding to 
dismiss the action for wrongful 
death, noting that even with proper 
treatment the patient would prob- 
ably not have survived. 

Thus far the application of 
Gooding would appear to involve 
only the ultimate prognosis. In 
Green v. Goldberg, 557 So. 2d 589 
(Fla. 4th DCA 1989), however, the 
result was different. In this case, a 
medical expert contended that with 
proper treatment a 32-year-old pa- 
tient with breast cancer would prob- 
ably have survived 10 years. The 
appellate court interpreted this in- 
formation as satisfying the require- 
ments of Gooding and reversed a 
directed verdict for the defendant 
physician in an action for wrongful 
death. The case was remanded for a 
new trial. Thus, the fact that she 
ultimately succumbed to the disease 


(the ultimate prognosis) did not con- 
trol. The intermediate prognosis, a 
probability of survival for 10 years, 
controlled with regard to the sur- 
vival requirement of Gooding. 

We turn next to the third and fi- 
nal group of cases. 


Reduction in Life 
Expectancy from Negligence 
In Noor v. Continental Casualty 
Company, 508 So. 2d 363 (Fla. 2d 
DCA 1987), the patient consulted a 
physician about a breast lump in 
February 1980. The physician de- 
layed biopsy until September 1980, 
at which time she was found to have 
lymph node involvement. Both the 
trial court and the appellate court 
dismissed her claim for negligent 
diminution in life expectancy. The 
appellate court accepted medical 
testimony to the effect that her life 
expectancy had been diminished by 
the malignancy at the time when 
she initially presented herself to the 
physician. Her ultimate prognosis, 
therefore, was poor from the outset. 
Having established this fact, the 
court, citing Gooding, then dismissed 


as purely speculative her claim that 
the delay had resulted in an addi- 
tional reduction in life expectancy. 

If the prognosis (Gooding’s first 
requirement) had been dispositive, 
the causation requirement would 
have been irrelevant. The case 
would have been dismissed without 
any further consideration on the 
ground that her prognosis was poor 
from the outset. Evidently, this first 
requirement was not taken into ac- 
count. The decision rested upon cau- 
sation (Gooding’s second require- 
ment). It was based upon the 
inability of the plaintiff to convince 
the court that the physician’s negli- 
gence had reduced her life expect- 
ancy even beyond that reduction due 
to the disease. One might even in- 
fer from the opinion that if the plain- 
tiff had been able to do so, her poor 
prognosis might not have precluded 
recovery. 


Summary 

When the opportunity to eradicate 
malignant disease existed but has 
been lost through negligence, the 
application of Gooding will probably 
allow recovery for damages. If pre- 
mature death has resulted from neg- 
ligence in a patient whose progno- 
sis was poor from the outset, the 
outcome in a wrongful death action 
may depend upon the anticipated 
length of survival in the absence of 
negligence. If that survival would 
have been short even with proper 
treatment, recovery appears to be 
unlikely. If it might have been pro- 
longed, recovery is possible even 
though, ultimately, a fatal outcome 
was expected. If a patient, still liv- 
ing but with the probability of per- 
sistent disease, claims reduction in 
life expectancy as a result of negli- 
gence, the impact of Gooding is less 
clear. 

The outcome appears to turn on 
the second requirement of probable 
causation, thus implicitly discard- 
ing the first requirement of ultimate 
survival. 


Comment 

The impact of Gooding on litiga- 
tion relating to negligence in the 
treatment of malignant disease has 


been analyzed above. In conclusion, 
the ethical aspects of Gooding will 
be considered. 

Gooding established the proposi- 
tion that in a medical emergency the 
patient can be abandoned with im- 
punity if an expert estimates the 
patient’s chance of survival to be 50 
percent instead of 51 percent. It 
would be redundant to expound on 
this view of medical ethics. Suffice 
it to note that in Gooding itself, the 
same expert who had testified in the 
matter of survival also testified that 
the inaction of the medical person- 
nel in the emergency room breached 
the standard of care. This aspect of 
the testimony was submerged in the 
issue of survival, and was ignored 
by the court. Although the context 
is not quite as dramatic, the self- 
same proposition has been extended 
by the progeny of Gooding to those 
victims of malignant disease whose 
survival is expected to be short. 
Having been doomed by the disease, 
they have been deserted by the law 
and can be legally deserted by the 
medical profession. Their claim of 
malpractice will not even be heard. 
Against them negligence has been 
proffered certain sanctuary. That 
such sanctuary has been welcomed 
is indubitable. That it is ethical is a 
different matter. 

Gooding, in its quixotic crusade to 
protect a favored group, has deval- 
ued life when the days remaining 
are few. In this situation, arguably, 
the law, if not the medical profession, 
should hold that very commodity to 
be more, rather than less, dear. O 


1 University Hospital Building, Inc., v. 
Gooding, 419 So. 2d 1111 (Fla. 1st D.C.A. 
1982). 


Dr. Cyril Toker is former profes- 
sor of pathology at the University of 
Maryland Medical School. He is recog- 
nized for his contributions to the diag- 
nosis and behavior of tumors. Dr. Toker 
obtained his law degree in 1999 and was 
admitted to The Florida Bar in April 
2000. 
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of the Trial Lawyers Section, Robert F. 
Spohrer, chair, and D. Keith Wickenden, 
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Family Law 


Is It Alimony as Defined in I.R.C. §71? 


Common errors as to whether a stream of payments 


his is a continuation of 
the column which ap- 
peared in last month’s 
Florida Bar Journal deal- 
ing with some common errors as to 
whether a stream of payments are 
taxable/deductible under the Inter- 
nal Revenue Code. Last month the 
following common errors were dis- 
cussed: lack of distinctions as to 
whether the payments are for sup- 
port or for property, if for support 
whether the payments must be tax- 
able/deductible, whether voluntary 
payments can be taxable/deductible 
and whether payments under an in- 
valid agreement or order are tax- 
able/deductible. 
If itis temporary alimony, it must 
be taxable to the payee. 

Answer: Wrong. 

When, in dicta, the court in Rihl 
v. Rihl, 727 So. 2d 272 (Fla. 3d DCA 
1999), wrote “temporary alimony is 
taxable to the wife and deductible 
to the husband,” it was misleading. 
Temporary alimony need not be tax- 
able/deductible. 

There are exceptions to that 
which is required in an order for 
temporary support, i.e., a “decree 
(not described in subparagraph (A)) 
requiring a spouse to make pay- 
ments for the support of mainte- 
nance of the other spouse,”'to 
qualify as taxable/deductible. 

Under an order for temporary 
support it is all right for the payee 
spouse and the payor spouse to be 
members of the same household at 
the time such payment is made. The 
requirements that the parties must 
maintain separate households ap- 
plies “in the case of an individual 


are taxable / deductible 


Part IT 
by Melvyn B. Frumkes 


The decisions in this 
article’s cited cases 
all pre-date the 1984 
change in the tax 
code. Because the 
tax law has 
changed, should the 
Florida case law 
change? 


legally separated from his spouse 
under a decree of divorce or of sepa- 
rate maintenance.” The separate 
household requirement is only in 
the event of a change in the status 
of marriage. 

Another exception is that the re- 
computation rule (also referred to 
as the “recapture” or “front loading” 
rule) does not apply. There need be 
no fear of recapture of alimony paid 
pursuant to an order for temporary 
support. Payments under an order 
for temporary support are excluded 
from the recomputation rule.® 

The other requirements of I.R.C. 
§71 to make a stream of payments 
taxable/deductible are necessary. 
Thus, if the payments are cash, to 
or on behalf of spouse or former 
spouse, paid pursuant to a divorce 
or separation instrument that 
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ceases upon death of the payee, not 
fixed as child support, and not des- 
ignated as nontaxable/nondeduct- 
ible, it will be taxable/deductible. 
Thus, to make a stream of payments 
under an order for temporary sup- 
port not taxable/deductible all that 
need be done is to designate the 
payment as not taxable/not deduct- 
ible in the order for temporary sup- 
port. 

¢ If the award includes both alimony 
and child support (unallocated), it 
cannot be taxable /deductible be- 
cause child support we know is not 
deductible. 

Answer: Wrong. 

It is true that if a stream of pay- 
ments is “fixed” as child support, it 
is not taxable/deductible.* However, 
an award of family support, e.g., an 
amount of support unallocated 
(undesignated) as to alimony and 
child support, does not “fix” any 
amount as child support. 

Internal Revenue Service’s Priv. 
Ltr. Rul. 8710089 (December 11, 
1986), released March 6, 1987, dis- 
cusses a temporary order which re- 
quired that “until further order of 
the court, husband was required to 
pay to wife, as child support and ali- 
mony.” 

I.R.C. §71(c)(2) states that if any 
amount specified in the instrument 
will be reduced 1) on the happen- 
ing of a contingency specified in the 
instrument relating to a child (such 
as attaining a specified age, mar- 
rying, dying, leaving school, or a 
similar contingency), or 2) at a time 
which can clearly be associated with 
such a contingency, an amount 
equal to the amount of such reduc- 


q 


tion will be treated as an amount 
fixed as payable for the support of 
children of the payor spouse, and 
thus not taxable/deductible as ali- 
mony. There was no reduction pro- 
vided in the temporary order. 

Note that all other of the require- 
ments of I.R.C. §71 must be met, in- 
cluding that the payments must 
cease upon the death of the payee. 
Thus, the unallocated chiid support 
and maintenance payments made 
pursuant to a Colorado order for 
temporary support was held in 
Miller v. Commissioner, T.C. Memo 
1999-273° to be not taxable/deduct- 
ible because the payments did not 
cease upon the death of the payee. 
Under Colorado law the support 
under temporary orders continue 
“until further Order of the Court” or 
“terminates when the final decree is 
entered, unless continued by the 
court for good cause to a date cer- 
tain, or when the petition for disso- 
lution or legal separation is volun- 
tarily dismissed.” The court held: 
In this case, the Temporary Orders are 
silent regarding the tax consequences of 
the unallocated family support pay- 
ments. Although petitioner could have 
agreed to the tax consequences of the 
payments, they failed to do so. See sec. 
71(b)(1)(B) and (c). Colorado’s UDMA 
does not state expressly whether com- 
bined spousal and child support pay- 
ments must terminate on the death of 
the payee spouse. 


The Miller case gives us a real 
message to be “tax safe”: 

1) If the payments are to be non- 
taxable/nondeductible, so designate 
as such. 

2) If the payments are to be tax- 
able/deductible make sure they 
cease upon the death of the payee. 
Add such a provision in the order or 
agreement. 

3) Spell out what the intended tax 
consequences are to be and provide 
for an adjustment if the results are 
otherwise. 

As to unallocated alimony and 
child support the difficulty is, of 
course, that many state courts feel 
mandated to award “child support 
guideline” amounts and categorize 
that amount as “child support,” thus 
no tax saving. In Florida, appellate 
courts have articulated that child 
support guidelines are applicable to 


temporary support awards.’ How- 
ever, unless a party seeks an allo- 
cation, trial courts have tradition- 
ally ordered unallocated temporary 
family support. If one party seeks 
an allocation, the court should de- 
termine which portion of the award 
is for child support, applying the 
guidelines.*® 

¢ My spouse needs support for only 
one year. This can be taxable /de- 
ductible. 

Answer: Yes, but if it exceeds 
$7,500 in the first calendar year it 
will be subject to recapture. 

A recalculation and inclusion in 
income by the payor is required to 


the extent that the amount of such 
payments are affected by the recom- 
putation rule.*The payor spouse is 
required to include the excess 
amount in gross income” in the 
payor spouse’s third post-separation 
year.'! The payee is allowed a deduc- 
tion for the excess amount in com- 
puting adjusted gross income in the 
payee’s third post-separation year. 
A suggested worksheet to deter- 
mine whether or not there will be 
any recapture and the amount fol- 
lows at the end of this article. 
© There is no need to determine as to 
a temporary alimony award whether 
or not it is taxable / deductible. This 
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can be done at the final hearing. 

Answer: Wrong. 

Retroactive tax effect can be given 
only if a subsequent order corrects 
a mistake, omission or mathemati- 
cal error.’ Thus, a later allocation 
of alimony and child support may 
or may not have retroactive effect, 
depending on the facts and how the 
order is structured. A later designa- 
tion as nontaxable will not have ret- 
roactive effect. 

Johnson v. Commissioner, 45 T.C. 
530 (1966), is applicable. Although 
the case involved the modification 
of a final judgment, the same prin- 
ciples are involved. There, the origi- 
nal decree from the Illinois divorce 
court provided for $75 per week for 
alimony and child support. Eight 
years later a corrective decree of di- 
vorce was entered which acknowl- 
edged that the wife, at the final 
hearing, had waived alimony and 
“by reason of clerical error such find- 
ing was omitted.” Therefore, the 
award of $75 per week for alimony 
and child support was in error. The 
provision was stricken and corrected 
to provide for $75 per week for child 
support. The Tax Court found ret- 
roactive effect to the corrective or- 
der as “[i]Jt seems obvious that the 
decree that was entered was incor- 
rect in that it did not record the 
court’s announced ruling.” 

The court came to the conclusion 
contrary to Johnson in Turkoglee v. 
Commissioner, 36 T.C. 552 (1961). 
There, the original order from the 
divorce court provided for 
unallocated alimony and child sup- 
port. Two years later an order for 
modification was entered providing 
for an allocation of the amount be- 
tween alimony and child support. 
The court said: 

Here, the Delaware County court did not 
label its “Order for Modification” a nunc 
pro tunc order and nothing in the order 
itself shows that it was issued to correct 
an error or inadvertence appearing in 
the original order. Indeed, the contrary 
appears. The term “modification” used 
by the court, connotes change, not cor- 
rection. We conclude that the court’s 
later order was not issued nunc pro tunc. 
We can find nothing to indicate that its 
original decree did not correctly reflect 


the court’s intention at the time it was 


entered. 
* 


The trial court 
cannot change the 
tax law, but it can 
consider ensuring 
that a payor does not 
become subject to 
the potentially 
devastating results 
of the tax law. 


The State court’s “Order for Modifica- 
tion” of April 1959 does not correct a 
mistake which appeared in the original 
order, but rather changes the rights of 
the parties. 


If a party or the court realizes at 

final hearing that the recipient of a 
stream of payments during the pen- 
dency of the proceedings not desig- 
nated as nontaxable results in a tax 
liability, does the court have the 
authority to distribute that liabil- 
ity to the other party? A court can 
distribute marital liabilities if it 
determines the amount." But if the 
liability is incurred after the filing, 
as it would be if the liability is cre- 
ated by virtue of temporary support, 
is it a marital liability? 
e If there is a substantial alimony 
award and the payor suffers a seri- 
ous loss of income in the first or sec- 
ond post-separation years, the di- 
vorce court can modify the payments 
downward without tax consequences 
to that payor. 

Answer: Wrong. 

There is a genuine possibility that 
a payor may become disabled due to 
an illness, suffer a debilitating ac- 
cident, partially or fully retire, or 
suffer any other disaster which 
would drastically reduce the payor’s 
ability to work, thus decreasing the 
level of the payor’s ability to pay ali- 
mony in the second or third 
post-separation year. If any such 
event were to occur, the payor would 
obviously be entitled to request and 
most likely receive a downward 
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modification of an alimony award 
pursuant to F.S. §61.14. In doing so, 
however, the payor could be sub- 
jected to recapture requiring the 
payor to claim as income a portion 
of the deduction for alimony pay- 
ments taken in previous years. 

There is nothing a divorce court 
can do if the payor eventually suf- 
fers a devastating recapture of in- 
come unless the court takes action 
at the time of entry of the judgment 
requiring the payment of alimony. 
The trial court cannot change the 
tax law, nor the effect of the law, but 
it can and should consider ensuring 
that a payor does not become sub- 
ject to the potentially devastating 
results of the tax law. 

The parties could, however, con- 
sider one of the exceptions to the 
recomputation (“recapture” or 
“anti-front-loading”) rule. 

The recapture problem can be ob- 
viated by providing that the alimony 
payments equal a fixed portion or 
portions (i.e., percentage) of the 
payor’s income from a business or 
property or compensation from em- 
ployment or self-employment, 
rather than a fixed amount (the 
usual periodic alimony in a specific 
periodic amount). Under I.R.C. 
§71(f)(5)(A), such fluctuating pay- 
ments are specifically excluded from 
the recapture provision. Payments 
of a fixed amount (as opposed to a 
fixed “portion”) of alimony which 
decrease (i.e., fluctuates) as a result 
of a modification by court order or 
cease as a result of various contin- 
gencies (except only death of either 
party or remarriage of the payee) are 
not excluded from the recapture pro- 
vision. 

Whether a court can or will uti- 
lize this exception to the recapture 
rule remains to be seen. Provisions 
in final judgments for automatic 
adjustments in alimony have been 
rejected by the appellate courts. For 
example, it was held error for a trial 
court to include in the alimony 
award an automatic reduction on 
the husband’s retirement. Rion v. 
Rion, 421 So. 2d 541 (Fla. 5th DCA 
1982). Automatic increase provi- 
sions have been overruled in Stoler 
v. Stoler, 376 So. 2d 253 (Fla. 3d 


é 
re 


DCA 1979), cert. den. 389 So. 2d 
1115; and Reid v. Reid, 365 So. 2d 
1050 (Fla. 4th DCA 1978). See also 
Potter v. Potter, 477 So. 2d 67 (Fla. 
1st DCA 1985) (Automatic increases 
to permanent periodic alimony on 
the basis of a fixed formula adjusted 
pursuant only to the parties’ income 
without the necessary relationship 
to the existing relevant circum- 
stances will not be upheld); and 
Antonini v. Antonini, 473 So. 2d 739 
(Fla. lst DCA 1985) (A provision for 
an automatic reduction in future 
permanent periodic alimony is in 
error absent clear evidence that the 
receiving spouse’s financial needs 
will change). 

The decisions of the trial courts 
in the above cited cases all pre-date 
the 1984 change in the tax code ef- 
fective as to alimony paid on or af- 
ter January 1, 1985. Because the tax 
law has changed, should the Florida 
case law change? U 


1 LR.C. §71(b)(2)(C). 

2 L.R.C. §71(a)(1)(C). 

3 LR.C. §71(f)(5)(B). 

4 1.R.C. §71(c) and Temp. Treas. Reg. 
Q&A 15-18 of 1.71-1T. 

5 The Priv. Ltr. Rul. states that it is 
assumed “that there is no liability on 
your part [the taxpayer making the in- 
quiry] to make such support payments 
(and substitute for the payments) for any 
period after the death of wife.” 

6 In Miller, the tax court suggested the 
benefit of an unallocated amount of ali- 
mony and child support if done right. It 
said: “Unallocated family support is a 
technique sometimes used in domestic 
relations cases to encourage sensible 
cash-flow planning between separated 
spouses. If used correctly, the technique 
enables the parties to achieve a higher 
net transfer of funds to the payee spouse 
because the payor spouse, who is gener- 
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ally in a higher tax bracket, reaps an 
economic benefit from the larger tax de- 
duction obtained when allocated family 
support payments are structured to be 
deducible as alimony. These unallocated 
payments, while typically temporary, 
can facilitate the economic transition 
that must occur as a result of a divorce 
or separation, provided the parties un- 
derstand and agree to the tax conse- 
quences.” 

7 Abraham v. Abraham, 700 So. 2d 421 
(Fla. 3d DCA 1997); Burkhart v. 
Burkhart, 620 So. 2d 225 (Fla. lst DCA 
1993). In both the expressions were 
dicta. 


8 See Abraham v. Abraham, 700 So. 2d 
421. 

° A reduction in alimony that exceeds 
$7,500 between the first and second 
post-separation years and $15,000 be- 
tween the second and _ third 
post-separation years. 

10 Some writers have referred to this as 
“phantom income.” 

1 LR.C. §71(f)(6) defines “post separa- 
tion year” as the calendar year in which 
alimony that qualifies under that act is 
paid. 

2 Rev. Rul. §71-416 (1971-2). 

18 Lorman v. Lorman, 633 So. 2d 106 
(Fla. 2d D.C.A. 1994). 


3d Year 


Alimony paid in each year 


1st Calculation: 
Add $15,000 to 3d year 
Compare 3d year to 
2d year (i.e., subtract 
3d year, as adjusted, 
from 2d year, unless in 
excess of second year) 
Recapture from 1st 
calculation 


2d Calculation: 

Add payments made in 
years 2 $ 
and 3 

$ 


Adjust by reducing 
any recapture from 
1st calculation < 


Average (divide 

by 2) $ 
Add $15,000 15,000 
Compare to 1st year 

(i.e., subtract above 

from 1st year, unless in 

excess of first year) 


Recapture from 2d calculation 


Recapitulation: 
Recapture from 1st calculation 


Recapture from 2d calculation 
Total recapture 


2d Year lst Year’ 


o the Family Law Section, Jeffrey P. 
Wasserman, chair, and Tom Sasser, edi- 
tor. 


1 Note that the applicable years are set forth in reverse order with the third year first. 
2 There will never be a negative recapture. 


THE FLORIDA BAR JOURNAL/NOVEMBER 2000 67 


Government Lawyer 


Florida’s Cabinet System 


he idea for this article be- 

gan before voters of the 

State of Florida chose to 

amend Florida’s Cabinet 
in response to the recommendations 
made by the 1998 Constitution Re- 
vision Commission. Consequently, 
the structure of the Cabinet will 
significantly change in the year 
2003 when it is reduced from a Gov- 
ernor and six Cabinet officers to a 
Governor and three Cabinet offic- 
ers. In the interim, the legislature 
will wrestle with fleshing out the 
constitutional provisions that will 
go into effect in order to address the 
myriad statutes that delegate du- 
ties to the Cabinet. What remains 
certain is that most of what the 
Cabinet does at this time no doubt 
will continue and most likely will 
be addressed in the same fashion 
and manner. 


The Cabinet 

Florida’s executive branch of gov- 
ernment is unique among the 50 
states because of its Cabinet. Al- 
though the state constitution vests 
“supreme executive power” in the 
Governor, it also provides that 
“(t]here shall be a Cabinet com- 
posed of a secretary of state, an at- 
torney general, a comptroller, a 
treasurer, a commissioner of agri- 
culture and a commissioner of edu- 
cation.” This unique form of gov- 
ernment is a carryover from the 
reconstruction era, when concerns 
about the concentration of too much 
power in the Governor prompted 
what some historians would refer 
to as an enlightened document, “the 
best that Florida would have in the 


Y2K and Beyond 


by Kent J. Perez and Edwin A. Bayo 


This article explains 
the historically 
unique and often 
mysterious function 
of the executive 
branch of Florida’s 
state government. 


century,” the Constitution of 1868.” 

The officers who form the Cabi- 
net not only have specific powers 
and duties under the constitution, 
but they also “shall exercise such 
powers and perform such duties as 
may be prescribed by law.”* The leg- 
islature has made extensive use of 
this constitutional provision, hav- 
ing assigned literally hundreds of 
such powers and duties to this body. 

Before the late Governor Lawton 
Chiles directed the elimination of a 
vast number of state government 
rules,* almost all of the agencies, 
boards, or commissions constituting 
the Cabinet had some specific rule 
reference to meetings of the Gover- 
nor and Cabinet. While there are 
no uniform rules of procedure per 
se, a good example of the Cabinet 
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process can be found in Ch. 19-3 of 
the Florida Administrative Code, 
entitled Rules and Regulations 
Governing the Organization, Meet- 
ings, and Procedures of the State 
Board of Administration.® For those 
practitioners who may have the oc- 
casion to come before the Governor 
and Cabinet, this primer might be 
helpful. 


Cabinet Meetings 

The Governor and Cabinet meet 
as a collegial body every two weeks 
in the Cabinet meeting room lo- 
cated in the lower level of the state 
capitol. These meetings are usually 
held on Tuesdays, unless a Wednes- 
day or Thursday meeting has been 
scheduled ahead of time due to cir- 
cumstance or conflict for a Cabinet 
member.® One can find notice of all 
meetings published in the Florida 
Administrative Law Weekly; how- 
ever, there is also a process by 
which items can be placed on the 
agenda at a later period in time if 
they are known to merit “good 
cause.” 

Good cause items may be added 
to agendas at very late moments if 
approved by the Governor’s office. 
There is an attempt to notice these 
“good cause” items by at least di- 
recting them to all known parties 
that may have a concern. Members 
of the Cabinet are given notice and 
may respond if they have any con- 
cerns with timing or substance. In- 
dividual members of the Cabinet 
and the Governor are almost always 
considerate of each other’s concerns 
and will usually submit to a request 
for deferral of an item at least once. 


With a meeting every two weeks, 
the Cabinet typically meets at least 
20 times a year. There are occa- 
sional open weeks and each year 
members vote on a proposed Cabi- 
net schedule for the following year, 
selecting one month during the sum- 
mer in which it will not meet. In the 
last five years, this month typically 
has shifted between July and Au- 
gust. There appear to be no rules 
other than a general consensus of 
the Governor and Cabinet as to 
what their next year’s schedule will 
be. 

The Florida Cabinet in the past 
has on rare occasion conducted Cabi- 
net meetings outside of Tallahassee, 
depending on the issues involved. 
However, upon taking office, Gover- 
nor Jeb Bush initiated a program 
called “Capital for a Day,” which lit- 
erally takes the Cabinet meetings 
to the people on a regular basis. As 
part of this program, approximately 
once every quarter the Cabinet will 
meet in different Florida cities. 
Meetings have been held in Jackson- 
ville, Ft. Lauderdale, Bartow, 
Sarasota, and Panama City. 

Cabinet meetings are chaired by 
the Governor or, in his absence, by 
the Secretary of State. Should the 
Secretary be absent, the Attorney 
General would chair. This protocol 
follows the order in which the offices 
are listed in the Florida Constitu- 
tion.’ Unless there is specific statu- 
tory or rule procedure that must be 
followed, Robert’s Rules of Order is 
relied upon as basic rule of parlia- 
mentary procedure to conduct a fair, 
orderly meeting.*® 

The meetings begin with an invo- 
cation performed by an invited guest 
of faith, followed by the pledge of 
allegiance. The business then opens 
with preliminary matters such as 
the reading of resolutions offered by 
individual members or by two or 
more members together. Resolu- 
tions typically are awards of praise 
and recognition to deserving indi- 
viduals and groups, but they may 
occasionally also address substan- 
tive issues such as the 1996 resolu- 
tion by the Governor and Cabinet 
supporting the legislature’s consid- 
eration of a bill prohibiting Cruises 


to Nowhere in Florida. 

There may also be status reports 
or announcements. Items taken up 
before the agendas have been 
dubbed by staff and practitioners 
alike as “pre-cab.” Typically, a day 
or two before the meeting the 
Governor’s Cabinet staff will make 
available a one-page meeting 
agenda showing the resolutions, 
pre-cab, and order of agendas.’ The 
order can vary based on which 
agenda might contain the most con- 
troversial or time-consuming issues. 
The meeting is a collection of sepa- 
rate and distinct agendas that con- 
tain items and issues for each en- 
tity composed of and governed by the 
Governor and Cabinet. 


Official Duties 

To describe in depth the scope of 
issues which by law come within the 
purview of the Governor and Cabi- 
net in their official capacities is not 
possible in the length of this article. 
The authors have very briefly 
touched some of the major points 
and strongly recommend to the prac- 
titioner further research on the 
rules and laws pertaining to the role 
of the Governor and Cabinet on their 
particular issue. 

Collectively, the Governor and 
Cabinet sit as numerous bodies, 
whether it be as a board or commis- 
sion, or the head of an agency. These 
entities and their duties are found 
in the constitution and in the stat- 
utes. In many cases the law assigns 
a matter to this collegial body sim- 
ply by reference to the “Governor 
and Cabinet.””° In addition to his or 
her collegial duties, each individual 
Cabinet officer is an elected official 
and the department head of his or 
her individual agency." 

Until the 1997 legislative session, 
the Governor and Cabinet sitting as 
the State Board of Education were 
the collective head of the Depart- 
ment of Education.’ Now there are 
only four departments whose agency 
head is the “Governor and Cabinet”: 
Department of Highway Safety and 
Motor Vehicles; Department of Vet- 
erans’ Affairs; Florida Department 
of Law Enforcement; and Depart- 
ment of Revenue.'* (The Governor 


has the sole authority to appoint the 
agency heads of the remaining state 
agencies.) These departments bring 
policy issues that include everything 
from contracts and quarterly reports 
to the adoption and approval of de- 
partment rules to the Governor and 
Cabinet. 


Boards and Commissions 

With two exceptions, agenda 
items are presented through differ- 
ent boards and commissions com- 
posed of the Governor and the six 
Cabinet members. These boards and 
commissions are created by law and 
consist of the Administration Com- 
mission,'* Board of Trustees of the 
Internal Improvement Trust 
Fund," Florida Land and Water 
Adjudicatory Commission,'* State 
Board of Education,'’ State Board 
for Career Education,'® Division of 
Bond Finance,’® Electrical Power 
Plant and Transmission Line Siting 
Board,” and State Board of Execu- 
tive Clemency.”! Sitting as these 
boards and commissions, the Gov- 
ernor and Cabinet make executive 
policy. 

There are two boards that are 
made up only of the Governor and 
two Cabinet members. The Finan- 
cial Management Information 
Board and the State Board of Ad- 
ministration are both composed of 
the Governor, the Insurance Com- 
missioner, and the Comptroller.” 
These two entities have direct re- 
sponsibility to oversee and govern 
the Florida Financial Information 
System, and to make the financial 
investment and management deci- 
sions of this state. 
¢ Division of Bond Finance 

Although the Division of Bond 
Finance is statutorily a division of 
the State Board of Administration, 
the Governor and the entire Cabi- 
net sit as its governing board.” The 
division acts on all proposed bond 
sales and approves the sale of vari- 
ous bond issues. It also grants the 
state the authority to sell bonds to 
finance capital projects such as 
schools, state office buildings, 
bridges, roads, and land acquisition 
for conservation and recreation pur- 
poses. 
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¢ Administration Commission 

The Administration Commission 
is technically a part of the Execu- 
tive Office of the Governor™* and 
handles numerous state planning 
and budgetary matters pursuant to 
the provisions of F.S. Chs. 215 and 
216. Legislation was passed this 
year which eliminates the Adminis- 
tration Commission’s role of budget 
amendment approval under specific 
provisions of F.S. Ch. 216.” 

The Administration Commission’s 
biggest impact, however, is in the 
area of environmental and growth 
management issues. The commis- 
sion can address developments of 
regional impact procedure, areas of 
critical state concern, comprehen- 
sive plans, plan amendments, and 
land development regulations 
within that area.” 

e Electrical Power Plant and Trans- 
mission Line Siting Board 

This is a Governor and Cabinet 
board created by statute that has 
the duty to address recommended 
orders of an administrative law 
judge for power plant and transmis- 
sion line siting and certification. The 
board’s role here is quasi-judicial in 
nature and is comprehensively set 
forth in FS. Ch. 403, Part IT.?’ 
¢ Florida Land and Water Adjudi- 
catory Commission 

The Florida Land and Water Ad- 
judicatory Commission acts in a 
quasi-judicial capacity. As set forth 
in F.S. §380.07, this commission 
hears appeals of development orders 
for development of regional impacts, 
appeals of any development deci- 
sions in areas of critical state con- 
cern, and requests for review of cer- 
tain orders or rules of a water 
management district. It also ap- 
proves, by rule, the creation of com- 
munity development districts. 

As the Cabinet wears many hats, 
procedures are sometimes less than 
clear. For example, F.S. §380.07(1) 
creates the Florida Land and Wa- 
ter Adjudicatory Commission, and 
then goes on to provide that FLWAC 
shall consist of the Administration 
Commission. Section 380.031(1) de- 
fines the Administration Commis- 
sion and provides that “for purposes 
of this chapter the commission shall 


In addition to his or 
her collegial duties, 
each individual 
Cabinet officer is an 
elected official and 
the department head 
of his or her 
individual agency. 


act on a simple majority.” However, 
this gets fuzzy when FLWAC re- 
ceives requests for review of water 
management district rules or orders. 

Pursuant to F.S. §373.114, the 
vote of four Cabinet members is re- 
quired to accept review of water 
management district rules or orders. 
However, the statute remains silent 
on voting requirements for decisions 
on the merits. Since §373.114 does 
not make any reference to Ch. 380, 
which created FLWAC, it becomes 
unclear if the simple majority vot- 
ing requirement from Ch. 380 ap- 
plies, or §14.202, the general stat- 
ute creating the Administration 
Commission, which provides for af- 
firmative action by the Governor 
and three Cabinet members.” The 
Cabinet has taken the position that 
since FLWAC was created by Ch. 
380, the simple majority require- 
ment in that chapter applies to a 
decision on the merits of water man- 
agement district rules and orders. 
¢ Board of Trustees of the Internal 
Improvement Trust Fund 

The Board of Trustees of the In- 
ternal Improvement Trust Fund is 
the entity which holds title to all 
public lands in trust for the benefit 
and use of all the people of the 
state.”* The board of trustees ad- 
dresses the acquisition, administra- 
tion, management, sale, and dispo- 
sition of state lands as well as the 
funds authorized for such pur- 
poses.*° The Department of Environ- 
mental Protection, through the Di- 
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vision of State Lands, performs all 
staff duties and functions related to 
these areas.” 

One of the board of trustees’ most 
significant areas of authority con- 
cerns sovereignty lands, which are 
those tidal and submerged lands 
lying under the navigable waters of 
the state and which are owned by 
the state by virtue of its sover- 
eignty.* The title to all such lands 
is vested in the Board of Trustees of 
the Internal Improvement Trust 
Fund.** The board’s authority ex- 
tends to any “activity” on sover- 
eignty land, defined as any use of 
sovereignty land which requires 
board approval for consent of use, 
lease, easement, sale, or transfer of 
interest in such sovereignty lands 
or materials, including, but not lim- 
ited to, the construction of docks, 
piers, boat ramps, boardwalks, and 
mooring pilings; dredging of chan- 
nels; filling; removal of logs, sand, 
silt, clay, gravel or shell; and the re- 
moval or planting of vegetation.™* 

e State Board of Education 

The State Board of Education and 
the State Board of Career Education 
oversee myriad policy issues, includ- 
ing approving appointments to vari- 
ous educational boards and commis- 
sions, approving rules of the state 
university system, Board of Re- 
gents, and community colleges, and 
a host of other issues and programs 
found in various statutes. 

The State Board of Career Edu- 
cation is a type of subset of the State 
Board of Education for the purpose 
of taking action required by state or 
federal law depending on the specific 
issue.* The action, however, is really 
in the State Board of Education. 

In the 1997 legislative session, 
certain powers of the State Board of 
Education were shifted to the Com- 
missioner of Education.** Again, an 
examination of the statutes and 
rules relevant to the issue at hand 
is essential to ensure an under- 
standing of the applicable proce- 
dures. A practitioner may be sur- 
prised to discover that a very large 
number of education issues are not 
“State Board of Education” issues. 
e Executive Clemency 

The State Board of Executive 


Clemency exists separate and apart 
from the other Governor and Cabi- 
net functions and usually meets 
quarterly. Created by the constitu- 
tion and recognized by statute, the 
State Board of Executive Clemency 
provides authorization to the Gov- 
ernor and three members of the 
Cabinet to grant full or conditional 
pardons, restore civil rights, com- 
mute punishments, and remit fines 
and forfeitures for offenses.*’ 


Voting 

Practitioners must keep in mind 
that various functions of the Cabi- 
net may have different voting re- 
quirements depending on the specific 
board or commission through which 
an issue is being presented or ad- 
dressed.** Although most issues 
present themselves as one of a ma- 
jority vote, the practitioner must 
check the statutes and rules with 
regard to each of the specific func- 
tions to determine the voting re- 
quirements for that particular Cabi- 
net decision. Sometimes a particular 
issue will require a vote of five Cabi- 
net members for approval;*® other 
times a vote of the Governor and 
three Cabinet members is specified.“ 

As stated previously, the general 
authority for the Administration 
Commission stipulates that unless 
provided otherwise, affirmative ac- 
tion of the commission requires the 
vote of the Governor and three Cabi- 
net members. Therefore, when the 
Administration Commission is in 
the position of addressing a sheriffs 
budget appeal, pursuant to F.S. 
§30.49(5), an examination of that 
statute finds it is silent on the vot- 
ing requirement. It states only that 
the Administration Commission en- 
ters an order and then the budget is 
final. Obviously, the voting require- 
ment would fall back to the general 
authority for the Administration 
Commission.*! By further example, 
challenges to comprehensive plan 
amendments state the action shall 
be simple majority, except for sanc- 
tions imposed pursuant to Ch. 163 
which “shall require the approval of 
the Governor and three cabinet 
members.”*”” 

A decision by the Board of Trust- 


ees to sell or dispose of state-owned 
lands requires a vote of five board 
members as set forth in F.S. 
§258.02(02).** This longstanding re- 
quirement became somewhat 
clouded by legislation of the 1999 
session amending §253.634, in what 
the senate staff analysis calls the 
creation of the Florida Forever pro- 
gram. The Florida Forever program 
is the new version of Florida’s Pres- 
ervation 2000 program. The 1990 P- 
2000 program provided significantly 
increased funding for land acquisi- 
tion through bond sales. The Florida 
Forever program does the same. 
However, new language in 
§253.034(6) specifies that the sur- 
plus of land acquired for conserva- 
tion purposes requires a two-thirds 
vote of the governing board. It goes 
on to say, for all other lands, the board 
may dispose of them by majority. 
From a conservative perspective, 
this language at a minimum would 
appear to alter the five-vote require- 
ment for any disposition of state 
lands, including surplus, to that of 
a majority when disposing of state- 
owned lands purchased under the 
Florida Forever program by means 
other than the surplus procedures. 


Delegations 

Generally speaking, the Cabinet 
has such broad powers that any item 
falling within its jurisdiction may be 
placed on the agenda by a Cabinet 
member. Recent years have seen 
more and more delegation of Cabi- 
net issues from both the legislature 
and the Governor and Cabinet them- 
selves to their executive directors 
and staff. Practitioners should con- 
sult the statutes and rules applicable 
to their specific issue to determine 
which decisions will come before the 
Governor and Cabinet for approval 
and which ones have been delegated. 
Note, however, that the Governor 
and Cabinet expect issues of contro- 
versy or high public interest to be 
made known to them so that the pub- 
lic is best served by having that item 
decided at a Cabinet meeting. 


Cabinet Aides 
The Governor and Cabinet mem- 
bers have the assistance of aides. 


These positions differ somewhat 
from office to office, but most offices 
have more than one aide“ and one 
individual designated as the chief 
cabinet aide. As a general rule, cer- 
tain aides handle specific issues and 
agenda items. Some chief aides will 
address all agenda items. The 
Governor’s Cabinet office usually 
maintains a list of the current Cabi- 
net aides, their office address and 
phone, and their areas of responsi- 
bility which is made available to the 
public. 

The Cabinet aides meet on 
Wednesday the week before the 
Cabinet meeting to discuss the 
agenda items and ask questions of 
different department staff regarding 
each agenda before them. These 
meetings are public and noticed in 
the Florida Administrative Law 
Weekly. During these meetings, 
proponents and opponents of particu- 
lar issues, as well as their lawyers and 
lobbyists, make presentations and 
argue the merits of their positions. 

Items before the Governor and 
Cabinet sitting in a quasi-judicial 
manner usually preclude the Cabi- 
net member from meeting with any- 
one on such issues.* Florida law re- 
quires registration for lobbying the 
executive branch of government, 
which clearly applies to the Gover- 
nor and Cabinet.* 


Calls for Reform 

Florida’s unique Cabinet system 
has attracted its share of attention 
throughout the years. In the past 
several years, there have been nu- 
merous proposals on how to reorga- 
nize the executive branch of govern- 
ment. One specific action began 
January 24, 1995, through a reso- 
lution proposed by the Attorney 
General. By approval of that reso- 
lution, the Governor and Cabinet 
established the Citizens Commis- 
sion on Cabinet Reform, appointing 
distinguished individuals to review 
the more than 400 statutory refer- 
ences which assigned responsibili- 
ties to this collegial body. The com- 
mission issued a final report 
recommending that the depart- 
ments of revenue, law enforcement, 
and veterans affairs be placed into 
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departments headed by a Secretary 
appointed by the Governor, subject 
to Senate confirmation. The com- 
mission further recommended that 
the Department of Highway Safety 
and Motor Vehicles be abolished, 
and instead that the Florida High- 
way Patrol be placed in a new De- 
partment of Highway Safety, with 
the current responsibilities of the di- 
visions of Motor Vehicles and Driver 
Licenses transferred to the Depart- 
ment of State.*’ 

Following this report by the Citi- 
zens Commission on Cabinet Re- 
form, the Florida Legislature found 
itself addressing at least two pieces 
of legislation in the 1995 session 
that promoted these changes: one in 
particular which specifically placed 
the divisions of motor vehicles and 
drivers license squarely within the 
Department of State was unsuccess- 
fully filed two years in a row.** Sev- 
eral legislative proposals calling for 
reform have existed since 1995 with- 
out success. 

The Constitution Revision Com- 
mission which met in the spring of 
1998 successfully addressed and 
proposed a Cabinet reform model 
which was passed by Florida voters 
in the fall elections of 1998. Essen- 
tially, that proposal will change the 
face of the Cabinet, eliminating the 
Education Commissioner as a Cabi- 
net officer and combining the offices 
of the Department of Insurance and 
Office of the Comptroller into one 
position to be known as the Chief 
Fiscal Officer. This will leave 
Florida’s Governor and Cabinet to 
comprise a four-member group sit- 
ting as the Governor, Attorney Gen- 
eral, Chief Fiscal Officer, and the 
Commissioner of Agriculture. The 
1999 Legislative Session found the 
legislature already initiating efforts 
to make the statutory changes that 
will ultimately be required in order 
to effectuate this change.” 


Conclusion 

This article is intended to give a 
flavor of this historically unique and 
often mysterious function of the ex- 
ecutive branch of Florida’s state gov- 
ernment. Its complement, operation, 
and procedures are clearly a prod- 


uct of Florida law and, like the law 
itself, must be organic to survive. 
The Florida electorate, lead by the 
Constitution Revision Commission, 
has now made some changes to this 
130-year-old system. Whether they 
went too far, far enough, or even in 
the right direction, is still a matter 
of debate. O 
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team al the L.A. Dodgers Adult Baseball 
“Fantasy Camp” at world-famous Dod- 
a gertown in Vero Beach, FL. “We’re talking 
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come true. 
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Vero Beach, FL 32961-2887 


Chair Your Next 
Meeting at Sandestin 
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is vacation to be relaxing and rewarding. 
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Treve! Leisure 


have it. 
fripp means 
family fun! 


Fripp Island is the perfect vacation spot 
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canoeing, golfing (with or without the 
kids) and extra-special activities at Camp 
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Call 1-800-845-4100 
today to plan your 
family vacation! 
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*18-hole championship golf 
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The Grove Park Inn Resort’ 
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Asheville, North Carolina 
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‘Bed & ‘Breakfast 
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The Willows of Newport 
~ Romantic ~ 
Inn & Garden 
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Authentic American Bed e& Breakfast 


a The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
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rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 
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Experience the Beauty 

of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~F AX 208.774-3477 
idrocky@ruralnetwork.net 
www.idahorocky.com 


Tack’son 


Its easy. Hole 


Book your entire vacation— 
| air, lodging, lifts and more 
with one call. 


www.jhsnow.com 


1888-838-6699 


email: info@jhsnow.com 


KSON 
OLE 


CENTRAL RESERVATIONS 


SKI EUROPE 
FROM $799 


Packages Include: 
x RT Air from Florida 
Gateways to Europe 
RT Transfers 
7 Nights Lodging 
Breakfast 


$799 INNSBRUCK AUSTRIA 
$999 COURMAYEUR, ITALY 


wwwalpineadventures.net 
Call for a free 
trip catalog !!! 
The ski & Adventure Travel Specialist 
3020 North Federal Hwy. Building #10 
Fort EL. 33306 
954.504.6722 
800.755.1330 
fax 954.564.6721 


SPOTTED HORSE RANCH 
throw from the 


Hoback River. Horseback riding, 
Flyfishing, cookouts, river 
floating, pack trips and Western 
fun for the whole family. 
Mountain, river and wildlife views 
with meals served in 
view of the river. For color 
brochure and information ona 
one-stop vacation, call: 


307-733-2097 800-528-2084 
fox 307-733-3712 
Jackson, WY 83001 
www.spottedhorseranch.com 


Ors 
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2000-2001 
Aspen ski Tours, 
Call for our 64-page color brachure. 


Hit the Slopes! 


Featuring over 25 Rocky Mountain Ski Resorts 

Complete packages including air, accommodations, 

ski-lift tickets, rental cars, transfers and more...all at 
unbeatable prices to fit your specific needs. 

For the Hottest Deals on Snow 

www.skitours.com/fl 

or call 800-364-4206 


 Spedal Deals 


970-925-9500 + FAX 970-925-2038 + agents @skitours.com 


4 
: 
4 
| 
: 


Teaver: @ Leisure 


MOUNTAIN VILLAGE. TELLURIDE COLORADO 


Find Yourself. Lost 
in Luxury 
© Ski-in, Ski-Out, Next to Lifts 
* 32 Individually Designed Suites 
© Fieeploces, Jetted Tubs, Steam Showers & More. 
© Acclaimed 9545 Restaurant 
© Ski Volet, Concierge and Bell Service 
INQUIRE ABOUT OUR SKI PACKAGES 


888-601-5678 


www.innatlostcreek.com 


Walk Earth's: 
Scenic Trails 


Stay in B&B's, Inns, Lodges 
Weekends and Weeklongs+ 


California * New Mexico + Great Smoky Mountains 
Maine * New Hampshire * Midwest and more 
MEXICO: Copper Canyon + Yucatan 


TH | 


Call for Brochure 
877-869-5745 847-869-5745 
email: teiywt@mces.com 
www.earthisyours.com 


Aspen ay Snowmass 


Aspen/Snowmass 
Lift Tickets as Low as 
$39/day! 


Tickets valid all season and must be 
purchased by December 1, 2000. 
Four uncrowded mountains and 


legendary nightlife. 
For details and other exclusive online 
offers visit our website at: 


WWw.aspensnowmass.com/ 
promos/flbarjournal 


“One of the Top Walking Tour 
Companies in the World” 


~Walking Magazine 


VWOMEN'S 
VWEEKEND 
GETAWAYS 


for mothers & others 


RELAX & RECHARGE 
IN SO. CALIFORNIA 


arts & crafts yoga @ fun 
campfire # massage & more 


Scrapbook Marathon 


classes 
sleep? 


(888) 633-2226 
OR TAKE A CAMP TOUR: 
WWW.CAMPGETAWAY.COM 
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ADVENTURE. 
ASSOCIATES 


woman owned and operated since 1987 


EAST AFRICA 


Cultural & 
Wildlife Safari 


* Superb wildlife viewing 
* Premier East Africa parks 
* Visit traditional tribal villages 
* Deluxe park lodges, luxury tents, ] 
primitive camp, Swahili guest house 
* Warm Indian Ocean 
* Sun, swim, snorkel and sail 
* Private land rovers 
* Guided safari walks 


JANUARY 12 - FEB 1, 2001 


Reserve Today!! 


www. adventureassociates.n 


email: adventureassc@quidnunc. 
Free Brochure (888)532-8352 


Let 140,000 eyes see 
the world through your 
advertisement in the 


Travel & Leisure Section 


For more information 
on how you can 
promote your resort, 
property, or location 
Call: | 
Julie Tanner | 
(850) 561-5687 
or 
email: jtanner@flabar.org 


SKI TELLURIDE COLORADO 
—BBBINN AT LOST CREEK | 
J 
x4 Nes) | 
| FN 
fun > K 
massage 


A-A-A Attorney Referra 
phone ringing like it used 
referred over 12,000 callers SiGti=inanneten 
PERSONAL INJURY 
calls. All legal categories, 
statewide. Call us A-A-A 
Service 1-800-733-5342, 1-4 


B8-669-4345, 24 hr 
pager. Are you ready to stafiigeiiinanrenenneice 


Forensic Footwe 
iner & Docume 


1/Tire Exam- 
nt Examiner 


William J. Bodziak, ee 


Expert: Don Quinn, 6860 
Jacksonville, FL 32216, (90437 
years experience in Federal 
Laboratories. Qualified in 
courts. Retired FDLE 


@ Certified Forensic 
Thomas Vastrick, 380 S. 
1004-132, Altamonte 
544-0004. Formerly with U 
Service Crime Lab. Over 2@35ssauiannmnes 
ABFDE Certified (former 
qualified throughout 


experts. Since 1986. We have 
who have agreed to review Case, 
and if it has merit, testify for 
Defense. 1-800-284-3627. 
www.physiciansforquality.cogi 


For more information on 


Contact: 
Julie Tanner 
(850) 561-5687 
jtanner@flabar.org 


by Ng 


how you can advertise in |p 
the Lawyer Services Pages 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
Sea design plus goods or services. 
SEARCH FEES: 

a COMBINED SEARCH - $315 

if (US., State, Expanded Common Law and internet) 

m6 TRADEMARK OFFICE - $135 

ss STATE TRADEMARK - $140 

ts EXPANDED COMMON LAW - $165 

E DESIGNS - $210 per International class 
COPYRIGHT - $180 

2 PATENT SEARCH - $450 (minimum) 

INTERNATIONAL SEARCHING 
=DOCUMENT PREPARATION 
fa (for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 

@a RESEARCH- (SEC - 10K’s, ICC, FCC, 

COURT RECORDS, CONGRESS.) 

a APPROVED- Our services meet 

fea standards set for us by a D.C. Court 

of Appeals Committee. 


a Over 100 years total staff experience - not 
connected with the Federal Government. 
a GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


B. Michael Grant, CPA 


is an independent and objective 


Economic Expert 
qualified in Federal and Michigan 
Courts for plaintiff and defense 
attorneys for over 14 years. 

Loss of Wages and Benefits # Loss of Services 


Value of aHomemaker @ Business Valuations 
Divorce Actions Hedonic Damages @ Lost Profits 


formulate opinions, and 
match experts to your cases 
from our carefully pre-screened 
panel of board-certified 
specialists in your region. 


AMFS bridges medicine and 
law...more than 4,000 
specialists in more than 
20,000 cases since 1990. 


AMFS CLIENT 
Michael E. Cardoza 
SAN FRANCISCO 


TRIAL ATTORNEY 


AMFS 


American Medical Forensic Specialists, inc. 


A physician managed company 


1-800-275-8903 


5840 Corporate Way, Suite 200 West Palm Beach, FL 33407 
(561) 969-9959 Toll-Free (888) 883-4336 


Licensed in Michigan, P 


nding in Florida 


THE FLORIDA BAR 


DCSE. 
Speak to one of our staff ns with :~ = 
just one phone call —at no c toyou. 
EXPERT WITNESS personally review 
Handwritime 
Forensic Document j 
| 
= 


Real Estate Law — 
= James L. Mack, Board Certified R 

Estate 
in Floriag a real estate law, AV rated, a’ 
act as Consultant or expert witness in r 
20185 East Cub D 


ble to 


Technical Evaluations and 
Expert Testimony 
Inquires Welcome 


Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury Analy- 
sis; Construction Safety; Elevators/Escalators; 
Fires/Explosions; Flammability; Glass/Metal Frac- 
ture; Helmets; Ladders; Parks, Playgrounds, 
Amusements; Pollution-Air & Water; Safety/Elec- 
trical Engineering; Slips, Trips & Falls; Sports, Rec- 
reation, Aquatics; Toxic Exposure; Transportation, 
Tires; Highway Safety; Warning/Instructions 


(561) 745-7940 
‘AX (561) 745-7939 
P.O. 
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er with 50 years practice exclusively 


BUSINESS 
APPRAISALS 


Valuations of 
Interests in Closely-held Businesses 
and Intangible Assets 
e Litigation 


e __ Estate and Gift Taxes 
e Mergers and Acquisitions 


PEED, KOROSS, 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


(954) 760-9000 
(954) 760-4465 fax 
info@pkfccpa.com 
www.pkfccpa.com 


Michael A. Crain, CPA*/ABV 
Leroy Koross, CPA*, CVA 
(* regulated by State of Florida) 


Member firm of 
Financial Consulting Group, L.C. 


CARE AUDITORS. INC. | 


MEDICAL EXPERT TESTIMONY SERVICES 


BANKRUPTO 


New! VERSION 8.0 


FASTER, SMARTER, EASIER TO USE. 
Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for preparing debtors’ forms. 


Several packages available including a 
Multi-User Network Version. Our prices 
include toll-free support and free updates ¥ 
for one full year. 


1.800.492. 8037 


Call us today for your 
FREE evaluation version, 
brochure and price list, 
or reach us on the web at 
www.bestcase.com 
Best Case Solutions, Inc. 


P.O. Box 32 
Evanston, IL 60204 


VISA * MASTERCARD AMERICAN EXPRESS DISCOVER. 
60-DAY MONEY-BACK GUARANTEE! 


CONSULTATIVE EXPERTS 


TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 


5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


‘ EXPERT WITNESS CON TINUED a | “Best Case cut our time in half and doubled our productivity.” 

Janine Cletsh, Paralegal/Office Manager, Roberts & Robold, PA, Orlando, FL 

: peal 
Lo 

1533, email: jimacklaw@aol.com. 

Premises Liability & Security 

Practices & Procedures, Wrongtul Geath, William 
T. Gaut (649) Naples, Flonda Visit 
& CRAIN, PA, | 
LEGAL RESEARCH x 
effective, concise, and commanding : 

research ang wating. Outsource those memos 

and Gan (941) 578-6765 or vis 

| 

= your efient injured of arrested in Las 

Vegas? Gall Graig Kenny & Assoolates. A law SOLUTIONS 

firm 19 the client, practices primarily in 
seuon Medical Malpractice and Criminal 
Defens@, Experienced tral Attorneys. Cali Craig 
: toll free: 4-888-275-3369 or 

WWW.GPKLAW.com. 

Lex & Associates, Corp., Plantation. 

Ficrida, (954) 423-6681, Fax (877) 379-4985. ) 

Visit ou we bsite: jexassociatescorp.bigstep.com 

Inter-CityTesting& 

onsulting 


DENTAL MALPRACTICE 
Services. Regular, delayed | Plaintiff or Defense 
suit. 20 years experience. work with youand Case Merit, Causation, Liability 
your clients. Competitive prig Call Jeff Riddell 

¢ Trial Preparation and Strategy 


(941) 366-1300 or FAX (9419 38-9380 for 
information. — Expert Testimony 


STOCKBROKER FRAUD MISMANAGEMENT INITIAL CONSULTATION OFFERED 


@ Call us to talk over re available to | | 
your clients who have any health | 1-877-OPN-WIDE 


Referral or co-counsel; expe 72 (toll free) 676-9433 


David McGee, & Lang cola, (850) 
Beggs & ed-witness.cor Mark C. McCauley, D.M.D. 


STRUCTURED SETTLEMENTS/LOTTERIES 


and lottery winnings. Do yous 

Worth Elder Clients? We ane 
insurance policies from sen Heartland Capital 
Funding Inc., 


RR i A 


IS A GREAT TIME TO INCREASE your } PHYSICAL ACTITY. 


Good Things Come 
Big Packages! 


Adopt-A-Manatee, 
for someone special this 
holiday season. Your 
contribution will go toward 
efforts to protect endangered 
manatees and their habitat. 


Save the Manatee, Club 
500 N. Maitland Ave. 
Maitland, FL 32751 
www.savethemanatee.org 


THE FLORIDA 


| 
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Best Case Solutions 78 
Blumberg Excelsior 43 
Celesgq, Inc. 21 
Corporate Creations 9 


Custom Designed Shirts 30 
Empire Corporate Kit 5 
Gilsbar 11 


Government Liaison 

Services 77 
Health Care 

Auditors, Inc. 78 
Inter-City Testing & 

Consulting 78 
International Genealogical 

Search 29 
Law.com 17 
Legal Research 

Center, Inc. 24 


Lexis Publishing Cover 2, 
1, 3, 27, 35, 37, 39, 49, 


Cover 3 
Loislaw.com 31 
Martindale - Hubbell 25 
Med-Witness 79 
Medvi-Pro 19 
Dr. Mark McCauley 79 
Microsoft 12, 13 
Mike Papantonio 51 
Preferred Direct Insurance 45 
Siver Insurance 26 
T. Rowe Price 33 
Trugman Valuation 55 
UCC Services 7 
West Group 8, 40, 41, 

Cover 4 


VW BPA 


We can't fire him. His snoring keeps the others awake. 
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: a When the judge said he was going to sequester us, he wasn't kidding. 
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: As a matter of fact, | can offer you another career option. 
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Research solutions priced for the small law 
firm that doesn’t think small. 


Only the /exis.com® service offers the most reliable 


resources—MICHIE"™ Matthew Bender® LEXIS-NEXIS? 


Shepard’s® and Martindale-Hubbell®— with small-firm pricing. 


So now the specialty practice area and jurisdictional 


sources you need are available in a fast and easy-to-use 


format, priced exclusively for your firm. /exis.com— more 


flexible and affordable than you ever imagined. For more 


info, call 1-800-356-6548 or visit lexis.com/smallfirms. 


® 


lexis.com 


MEMBER SERVICE OF 


XIS, NEXIS, Shepard's, Martindale-Hubbell and /exis.com are registered trademarks and MICHIE 

a trademark of Reed Elsevier Properties Inc., used under license. Matthew Bender is a registered 

demark of Matthew Bender Properties Inc. © 2000 LEXIS-NEXIS, a division of Reed Elsevier inc. 
| rights reserved. 
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“KeyCite just expanded... again.” 


“Yep... they've added 
EPA, BIA and FCC decisions.” 


New coverage of three federal agencies ... 
¢ EPA—Environmental Protection Agency decisions, 
including those of the Environmental Appeals Board. 

A KeyCite* exclusive! 
¢ BIA—Board of Immigration Appeals decisions. 
¢ FCC—Federal Communications Commission decisions, 

orders, petitions, notices and policy statements. 

Now you can quickly determine the direct history of an 
EPA, BIA or FCC decision. You can also find citing refer- 
ences from cases, statutes, administrative materials, law 
reviews, practice guides and much more. 

New Jurisdictional-Limits feature. 

Now it’s easier than ever to limit by jurisdiction. Simply 
click on the “Available Jurisdictions” button in KeyCite 
Limits and view a list of all case law jurisdictions represented 


KeyCite. 
The Key to Good Lawe 


YEARS OF CANNOKATION 


“The best keeps getting better.” 


in your current list. Select those that interest you. No need to 
remember exact names or codes for the various jurisdictions. 


The revolution continues. 


Since its introduction in 1997, KeyCite has been an over- 
whelming success with critics and legal researchers. 


But we aren't resting on our laurels. These new features 
are part of a long line of additions to KeyCite over the past 
three years. 


And there's more to come soon—including coverage 
of tax and patent materials. We haven't stopped expanding 
and improving KeyCite yet. And we never will! 


For search assistance, please call the 
West Group Reference Attorneys at 1-800-REF-ATTY 
(1-800-733-2889). 


a 

WEST 
GROUP 


J 

| 


